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CHAPTER 

ONE 


INTRODUCTION 


I am  pleased  to  present  the  Seventh  Report  of  the  Ombudsman  which 
is  also  the  second  Report  in  my  capacity  as  Ombudsman  of  the  Province  of 
Ontario.  This  is  my  first  yearly  Report  and  as  such  covers  the  period  of 
time  from  April  1,  1979  to  March  31,  1980. 

As  I indicated  in  my  first  Report  I have  reduced  the  number  of 
detailed  summaries  while  still  maintaining  a comprehensive  account  of  the 
Office  and  1 have  included  those  cases  in  which  our  recommendations  have 
been  denied. 

I have  also  decided  to  abbreviate  the  statistics  section  for  this  and  for 
future  Reports.  This  Report  includes  several  pages  of  narrative  under  the 
heading  "Complaint  Statistics"  and  two  tables  which  show  i)  the  complaints 
by  organization  and  ii)  the  complaint  disposition  summary.  Statistics 
contained  in  previous  Reports  are  available  in  our  computer  system  and  can 
be  easily  retrieved. 


COMPLAINT  STATISTICS 


Since  the  inception  of  the  Office  of  the  Ombudsman  in  May  of  1975, 
until  the  cut-off  date  of  this  Report,  March  31,  1980,  the  Office  received 
complaints  for  which  a total  of  28,848  files  were  opened.  A total  of  26,162 
files  were  closed  since  May  of  1975;  9,468  (36%)  of  these  files  involved 
complaints  which  were  within  the  jurisdiction  of  the  Office  of  the  Ombuds- 
man to  investigate.  During  this  period,  the  Office  also  dealt  with  31,597 
non-jurisdictional  complaints  and  information  requests  for  which  no  follow- 
up action  was  required  and  for  which  a file  was  not  opened.  Therefore,  the 
total  of  complaints  and  information  requests  received  in  our  Office  since 
May  of  1975  was  some  60,445. 

During  the  1979/80  Fiscal  Year  period  covered  by  this  Seventh  Report, 
April  1,  1979  to  March  31,  1980,  we  opened  5,475  files.  In  addition,  the 
Office  dealt  with  5,097  no  follow-up  complaints  and  information  requests,  in 
the  course  of  interviewing  complainants,  for  which  a file  was  not  opened. 
Therefore,  on  an  overall  annual  basis  the  Office  received  10,572  new 
complaints  and  information  requests.  A total  of  4,655  files  were  closed  in 
this  period.  There  were  5,439  complaints  and  information  requests  as- 
sociated with  the  closing  of  these  files. 
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These  5,439  cases  incorporate  4,729  complaints  for  which  the  juris- 
diction of  the  Office  was  determined.  Approximately  50%  or  2,354  of  these 
complaints  were  found  to  be  within  the  jurisdiction  of  the  Ombudsman.  The 
remaining  2,375  complaints  were  found  to  be  outside  the  jurisdiction  of  the 
Ombudsman. 

Overall,  1,610  (1,541  jurisdictional  complaints)  complaints  dealt  with 
during  this  reporting  period  were  resolved.  The  preponderance  of  these 
complaints,  1,553  (96%),  coincide  with  situations  where  the  Office  was 
directly  involved.  The  remaining  57  complaints  were  resolved  independently 
of  any  involvement  on  our  part.  Of  the  1,610  complaints,  613  were  resolved 
in  favour  of  the  complainant.  The  involvement  of  our  Office  and  the 
cooperation  of  the  officials  of  the  various  ministries  and  agencies  of  the 
Province  were  the  two  most  important  factors  contributing  to  the  resolution 
of  these  cases.  On  the  other  hand,  the  balance  or  997  complaints  were 
resolved  in  favour  of  the  "governmental  organization".  In  these  cases  the 
involvement  of  our  Office  culminated  in  a decision  by  the  Ombudsman  that 
he  was  unable  to  support  the  complaint  pursuant  to  the  provisions  of  Section 
22(1)  of  The  Ombudsman  Act,  1975. 

With  the  exception  of  the  169  complaints  where  the  Ombudsman 
decided  to  "refuse  to  investigate  or  further  investigate",  the  3,829  com- 
plaints which  were  not  resolved  involved  factors  which  precluded  a com- 
plaint resolution.  These  unresolved  complaints  were  outside  the  jurisdiction 
of  the  Ombudsman,  abandoned  or  withdrawn.  The  unresolved  complaints 
also  include  the  13  complaints  associated  with  9 file  closings  wherein  the 
Ombudsman  supported  the  complainant's  allegation,  but  the  recommendation 
pursuant  to  Section  22(3)  of  The  Ombudsman  Act,  1975  was  not  accepted  by 
the  officials  of  the  "governmental  organization". 

As  noted  in  previous  reports,  our  Office  will  continue  to  make  every 
reasonable  effort  to  assist  those  citizens  who  come  to  the  Ombudsman  with 
problems  that  do  not  fall  within  the  Ombudsman's  jurisdiction.  For  this 
report  period  our  Office  was  able  to  be  of  assistance  in  98%  of  the  2,375 
non-jurisdictional  complaints  that  warranted  the  opening  of  a file.  The 
complainants  received  a letter  from  our  Office  which  provided  either  a 
specific  referral  to  an  appropriate  agency  or  a clarifying  explanation  of  the 
complainant's  circumstances.  The  complainants  who  were  involved  with  the 
5,097  no  follow-up  complaints  and  information  requests  for  which  we  did  not 
open  a file  were  provided  with  a referral  or  an  explanation  of  their  situation 
in  the  course  of  their  interview  with  our  staff.  These  no  follow-up 
complaints  and  information  requests  were  received  and  handled  through  our 
interview  services  by  means  of  office  interviews  (297),  telephone  interviews 
(3,932),  and  hearing  interviews  (868).  The  large  number  of  complaints 
received  in  the  course  of  interviews  continues  to  support  our  view  that 
citizens  perceive  this  Office  as  one  which  they  can  approach  on  a very 
personal  and  individual  basis,  either  by  meeting  with  members  of  our  staff  in 
the  course  of  a private  hearing  or  by  contacting  the  Office  in  person  or  by 
telephone. 

Once  again.  Northern  Ontario  had  the  highest  complaint-to-population 
ratio,  as  well  as  the  single  largest  volume  of  complaints  from  our  nine 
regions.  The  Ontario-North  Region  accounted  for  18%  (773)  of  all  com- 
plaints where  a geographical  determination  could  be  made. 
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STATISTICAL  HIGHLIGHTS 


The  following  table  highlights  some  of  the  statistics  contained  in 
this  Report: 

FILES:  COMPLAINTS:  NO  FOLLOW-UP  COMPLAINTS 

OPENED  5,^73*  5,439  AND  INFORMATION 

CLOSED  4,655  REQUESTS:  5,097* 


BY  JURISDICTION 


2,354 

within  jurisdiction 

608 

information  requests 

102 

jurisdiction  undetermined 

2,375 

outside  jurisdiction 

5,439** 

Complaints 

BY  ORGANIZATION 


3,925 

involved  Ontario  Government 
ministries  or  agencies 

699 

involved  private  agencies, 
firms  or  individuals 

309 

involved  municipalities 
or  local  police  forces 

248 

involved  Federal  Government 
departments  or  agencies 

206 

involved  courts 

56 

involved  international, 
other  provinces  or  unspecified 

5,443*** 

Complaints 

^Overall  the  Office  received  10,572  new  complaints 
and  information  requests. 

**  Some  files  involved  more  than  one  complaint 

***  Some  complaints  involved  more  than  one  organization 


- 4 - 


REGIONAL  OFFICES 


Since  the  opening  of  the  Thunder  Bay  Regional  Office  on  June  15, 
1979,  more  than  600  complaints  have  been  received  by  this  location.  In 
addition,  the  staff  of  this  Office  have  completed  10  road  trips  to  40  towns, 
settlements  and  Indian  Reserves  in  the  vicinity  interviewing  a total  of  224 
formal  complainants.  To  date  this  Office  has  proved  to  be  entirely 
successful. 

On  April  10,  1980  I opened  our  second  Regional  Office  in  the  city  of 
North  Bay  to  service  the  northeastern  area  of  the  Province.  This  Office  is 
managed  by  Gilles  Morin,  the  Director  of  Regional  Services.  He  will  be 
assisted  by  a legal  officer  and  a secretary.  Again  the  manning  of  this  office 
has  been  achieved  with  no  increase  to  our  staff  complement. 


PRIVATE  HEARINGS 


In  keeping  with  the  Office's  commitment  to  continue  Private  Hearings 
throughout  the  Province,  I am  pleased  to  report  that  during  the  period 
covered  by  this  Seventh  Report,  the  Office  of  the  Ombudsman  held  Private 
Hearings  in  the  following  30  communities: 


Date 

Location 

No.  of 

Complaints 

Received 

No.  of 

Interviews 

Conducted 

1979 

April 

3 

Kirkland  Lake 

43 

39 

4 

Cochrane 

24 

21 

4 

Timmins 

79 

67 

May 

1 

St.  Thomas 

46 

43 

2 

London 

64 

59 

3 

Stratford 

44 

39 

29 

Cornwall 

32 

28 

30 

Brockville 

49 

48 

31 

Ottawa 

49 

45 

Sept. 

18 

Sault  Ste  Marie 

86 

84 

19 

Wawa 

18 

17 

20 

Chapleau 

12 

10 

Oct. 

16 

Kitchener 

59 

54 

17 

Brantford 

52 

50 

18 

Simcoe 

53 

51 

Nov. 

14 

Sudbury 

65 

63 

15 

Sturgeon  Falls 

26 

25 

16 

North  Bay 

56 

53 

Dec. 

11 

Kingston 

53 

49 

12 

Belleville 

44 

40 

13 

Bancroft 

31 

29 

Location 


Date 


No.  of 

Complaints 

Received 


No.of 

Interviews 

Conducted 


1980 


3an. 

8 

Timmins 

69 

67 

9 

Hearst 

22 

22 

10 

Kapuskasing 

29 

28 

Feb. 

5 

Hamilton 

109 

101 

6 

St.  Catharines 

74 

69 

7 

Port  Colborne 

54 

52 

Mar. 

4 

Windsor 

78 

76 

5 

Chatham 

61 

59 

6 

Sarnia 

34 

33 

1,515 

1,421 

Sarnia,  the  last  municipality  visited  during  this  reporting  period, 
represented  the  156th  time  members  of  our  staff  conducted  Private 
Hearings. 

With  the  opening  of  our  second  Regional  Office  it  is  anticipated  that 
future  hearings  in  the  Northern  Ontario  areas  will  be  conducted  by  staff 
members  from  these  offices  and  supplemented  by  staff  from  the  Toronto 
Office  when  necessary. 


VISITS  TO  INDIAN  RESERVES  AND  SETTLEMENTS 


Again,  members  of  the  staff  from  the  Regional  Services  Directorate 
were  able  to  undertake  visits  to  the  Indian  Reserves  and  Settlements  in 
Ontario,  in  order  to  offer  the  services  of  the  Ombudsman  to  our  Native 
population. 

During  the  past  twelve  months,  the  majority  of  the  bands  visited  were 
located  in  Northwestern  Ontario.  In  some  cases  visits  represented  the  first 
contact  with  a band  on  its  own  reserve,  but  a good  many  were  repeat  calls. 
Due  to  the  isolation  of  many  settlements  from  the  closest  non-Indian 
community,  it  is  necessary  for  our  staff  representatives  to  fly  in  to  these 
locations.  Without  such  personal  contact,  the  majority  of  our  Indian 
residents  would  never  know  of  the  role  of  the  Ombudsman  and  would  then 
never  have  the  opportunity  to  express  their  problems. 
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Date 

Location 

1979 

July 

16 

Six  Nations 

Aug. 

Fort  Severn 

(week  of) 

Kasabonika 

Angling  Lake 
Big  Trout  Lake 
Bearskin  Lake 
Sachigo  Lake 
Muskrat  Dam 
Wunnumin  Lake 

Kingfisher  Lake 

Aug. 

21 

Cat  Lake 

(week  of) 

Weagamow 
Sandy  Lake 
North  Spirit  Lake 
Deer  Lake 

Poplar  Hill 
Pikangikum 
Lac  Seul 

Oct. 

11 

Osnaburgh  House 

Oct. 

29 

Seine  River 

Oct. 

30 

Nickicousemenecaning 

Oct. 

30 

Stangecoming 

Oct. 

30 

Naicatchewenin 

Oct. 

31 

Manitou  Rapids 

Nov. 

1 

Big  Grassy 

Nov. 

19 

Pic  Heron 

Nov. 

20 

Pic  Mobert 

THE  CORRECTIONAL  REPORT 


In  our  Sixth  Report  to  the  Legislature,  we  stated  that  our  Office  had 
not  received  the  Ministry  of  Correctional  Services'  response  to  former 
Ombudsman  Arthur  Maloney's  letter  dated  August  8,  1978  to  the  former 
Minister,  the  Honourable  Frank  Drea.  Our  Office  was  informed  that  a 
response  was  being  prepared  and  would  be  forwarded  to  the  present 
Ombudsman  in  the  immediate  future. 

On  July  17,  1979,  we  were  in  receipt  of  a reply  from  the  Minister,  the 
Honourable  Gordon  Walker,  who  set  forth  his  actions  in  relation  to  the 
recommendations  which  have  been  implemented  by  his  Ministry  and  certain 
other  recommendations  which  are  either  in  the  process  of  being  imple- 
mented or  that  cannot  be  implemented  because  of  financial  constraints. 
There  are  very  few  areas  where  the  Minister  has  expressed  his  reservations 
to  carry  out  specific  recommendations. 

Since  July  17,  1979,  I and  my  staff  have  either  visited  or  contacted  all 
of  the  institutions  in  question.  To  date  my  staff  has  devoted  much  time  and 
effort  to  this  investigation  and  I anticipate  that  it  will  be  brought  to 
completion  in  the  near  future. 
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OMBUDSMAN  FILM 


Ten  prints  of  our  film  are  presently  being  distributed  throughout  the 
province  by  a film  distribution  company.  Telecasts  via  television  have 
reached  an  estimated  total  viewing  audience  of  over  500,000  in  the  last  six 
months  with  special  concentration  on  community  cable  television  com- 
panies. These  showings  are  used  as  advance  notice  of  the  forthcoming 
hearings  in  the  local  area. 

Informal  audience  testings  were  conducted  by  means  of  questionnaires 
and  feedback  has  been  generally  positive.  The  most  often  used  comment  has 
been  to  the  effect  that,  after  seeing  the  film,  viewers  have  a better 
understanding  of  what  the  Ombudsman  can  and  cannot  do. 


OMBUDSMAN  BROCHURE 


Our  brochure  has  now  gone  into  second  printing  with  a combined 
distribution  of  300,000.  Major  distributions  were  done  as 

follows; 


Supermarket  Information  Centre  Network  38,750 

(328  locations) 

L.C.B.O.  Stores  (580)  20,525 

Licence  Issuing  Offices  (314)  38,200 

Information  outlets  at  hearings  40,000 


A further  50,000  were  distributed  through  the  offices  of  all  ministries 
and  agencies  of  the  government.  The  brochure  has  also  been  made  available 
in  public  areas  such  as  hospitals.  Province  of  Ontario  Savings  Offices  and 
constituency  offices. 

The  brochure  was  also  translated  in  the  Cree  and  Ojibway  languages 
and  these  are  currently  being  distributed. 


COURT  CASES 


In  my  Sixth  Report,  I included  a reference  to  two  cases  (then  before 
the  courts)  dealing  with  the  Ontario  Ombudsman's  jurisdiction.  The  pro- 
ceedings in  one  of  those  cases  have  been  concluded,  while  the  other,  also 
decided  in  the  Ombudsman's  favour,  has  been  appealed  to  the  Court  of 
Appeal. 


a.  Health  Disciplines  Board 

In  my  last  report,  I made  reference  to  the  Appeal  by 
both  the  Attorney  General  and  the  Health  Disciplines 
Board  from  the  judgement  of  the  Honourable  Mr.  Justice 
Labrosse,  given  December  13th,  1978.  Although  the  Ap- 
peal had  been  argued  before  my  last  report  was  tabled, 
judgement  was  reserved. 
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On  July  31st,  1979,  the  37  page  judgement  of  the 
Court  of  Appeal  was  released.  The  Court  in  an  unanimous 
decision  written  by  Mr.  Justice  Morden  dismissed  the 
Appeal  holding  that  Mr.  Justice  Labrosse  was  correct  in 
answering  the  following  two  questions  in  the  affirmative: 

(1)  Is  the  Health  Disciplines  Board  of  the 
Province  of  Ontario  a governmental  or- 
ganization of  the  Province  of  Ontario 
within  the  meaning  of  The  Ombudsman 
Act,  1973? 

(2)  Does  the  Ombudsman  have  jurisdiction 
pursuant  to  section  15(1)  of  The  Ombud- 
sman Act,  1975,  to  investigate  the  review 
and  decision  made  by  the  Health  Disci- 
plines Board  of  Ontario  in  respect  of  the 
case  in  issue  and  other  cases  within  the 
same  class? 

The  reasons  for  judgement  are  particularly  helpful, 
since  the  Court  of  Appeal  has  interpreted  some  of  the 
principal  sections  and  terms  in  The  Ombudsman  Act,  for 
example:  "board  or  other  administrative  unit  of  the 

Government  of  Ontario,"  in  s.  1(a),  "court"  in  s.  14(a)  and 
15(4)(a),  and  "in  the  course  of  the  administration..."  in  s. 
15(1)  of  the  Act.  The  guidelines  given  then  will  be  of 
assistance  to  both  the  government  and  my  office  should 
similar  questions  of  jurisdiction  arise  in  the  future. 

At  the  first  convenient  time  following  the  expiry  of 
the  time  within  which  leave  could  have  been  sought  to 
appeal  to  the  Supreme  Court  of  Canada,  I met  with  the 
Chairman  of  the  Health  Disciplines  Board,  Mr.  Edward 
Pickering  and  Board  Counsel,  Russell  Fraser,  Q.C.  My 
reason  for  seeking  the  meeting  was  to  personally  advise  the 
Board  that  all  complaints  to  my  office  against  the  Board 
that  had  been  held  in  abeyance  would  be  activated,  and  to 
arrive  at  a modus  operandi  for  my  office's  investigation  of 
the  complaints,  satisfactory  to  both  the  Board  and  to  me. 

b.  North  Pickering  Court  Application 

In  the  Ombudsman's  Fifth  and  Sixth  Reports,  refer- 
ence was  made  to  the  Court  Application  brought  by  the 
Ombudsman  concerning  certain  North  Pickering  cases. 
This  Application  was  heard  by  the  Chief  Justice  of  the 
High  Court  on  August  8th  and  9th,  and  September  12th, 
1979,  and  the  32  page  Judgement  was  released  on  October 
12th,  1979. 

The  Chief  Justice  determined  that  the  Ombudsman 
does  have  the  jurisdiction  to  further  investigate  com- 
plaints, notwithstanding  that  he  has  already  delivered  a 
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report  pursuant  to  s.  22  of  The  Ombudsman  Act,  regarding 
the  subject  matter  of  the  complaint,  and  more  particularly 
in  respect  of  the  complaint  of  some  of  the  former  land- 
owners  as  described  in  a written  agreement  between  the 
Minister  of  Housing  and  the  Ombudsman  made  October  1, 
1976.  The  application  with  respect  to  the  second  ground  of 
relief  claimed  was  dismissed  on  the  basis  that  the  question 
as  to  whether  a decision  by  the  Ombudsman  to  conduct  a 
further  investigation  would  be  a breach  of  the  above 
agreement,  was  not  a question  of  jurisdiction  upon  which 
an  application  under  s.  15(5)  of  The  Ombudsman  Act  could 
be  made. 

The  five  land  acquisition  agents  have  appealed  the 
decision  to  the  Court  of  Appeal,  and  a hearing  date  has  yet 
to  be  scheduied.  As  such,  the  complaints  of  the  28 
landowners  and  former  landowners  in  the  North  Pickering 
area  whose  complaints  were  part  of  the  Ombudsman's 
reported  investigation,  and  whose  cases  were  submitted  to 
a Commission  appointed  under  The  Public  Inquiries  Act, 
pursuant  to  the  Agreement  referred  to  above,  are  being 
held  in  abeyance  pending  the  ultimate  disposition  by  the 
Courts  of  the  question  of  the  Ombudsman's  jurisdiction. 


NORTH  PICKERING  HEARINGS 


Complete  written  submissions  from  counsel  for  the  Ministry  of  Hou- 
sing and  counsel  for  landowners  were  received  by  early  September,  1979. 
Oral  argument,  by  way  of  reply,  occupied  approximately  22  days,  between 
October  ^ and  November  16,  1979. 

Keith  Hoilett,  Chairman  of  the  Hearings,  is  well  into  his  review  of  the 
evidence  and  arguments  and  has  commenced  the  writing  of  his  report.  The 
volume  of  material  to  be  reviewed  and  considered  makes  it  impossible  to 
forecast  with  any  reasonable  accuracy  a date  for  the  report. 


ADMINISTRATIVE  RESTRUCTURING 


In  order  to  expedite  the  completion  of  a final  report  of  the  North 
Pickering  Hearings,  Mr.  Keith  Hoilett,  Executive  Director,  is  spending  all  of 
his  time  on  this  project.  This  has  necessitated  internal  administrative 
restructuring  and  the  responsibility  for  all  administrative  functions  has  been 
assigned  to  the  Executive  Assistant  to  the  Ombudsman,  Mr.  Frank  McArdle. 
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THE  WORKMEN’S  COMPENSATION  BOARD 
POLICY  ON  BENEFIT  OF  DOUBT 


In  our  Sixth  Report  there  were  comments  made  concerning  the  policy 
of  the  Workmen's  Compensation  Board  on  Extending  "benefit  of  reasonable 
doubt".  Subsequently  I and  members  of  my  staff  have  held  several 
discussions  with  the  Board  on  this  issue. 

On  February  20th,  1980,  the  Board  forwarded  to  our  Office  the  text  of 
their  policy  on  "Benefit  of  Doubt".  The  Board's  letter  and  policy  statement 
are  included  in  Appendix  C. 


BACKLOG  OF  CASES 


There  is  still  a backlog  of  Workmen's  Compensation  Board  complaints 
and  as  a result  I have  allocated  resources  toward  a special  project  involving 
a temporary  expansion  of  our  present  capacity  to  process  complaints. 

Further,  I have  initiated  an  extensive  review  of  the  existing  policies 
and  practices  of  the  Workmen's  Compensation  Board  as  they  relate  to 
complaints  made  to  my  office. 

Because  of  her  extensive  experience  in  Workmen's  Compensation 
matters,  I have  asked  Miss  Ellen  Adams,  Director  of  Special  Services  from 
my  office,  to  head  the  investigation  to  be  conducted.  To  assist  her  with  the 
investigation  she  has  retained  the  full-time  services  of  a legal  researcher 
and  a secretary  and  the  part-time  consulting  services  of  Professor  T.G.  Ison 
of  Queen's  University.  It  is  my  intention  to  have  the  investigation 
completed  within  the  next  two  years. 


RECOMMENDATIONS  DENIED  AND 
SECTION  22(3)  (d)  or  (e)  RECOMMENDATIONS 


As  a means  of  taking  inventory  of  all  cases  since  the  inception  of  the 
Office  of  the  Ombudsman  where  either:  (1)  a recommendation  under  s.  22(3) 
of  The  Ombudsman  Act,  1973  was  denied  by  the  governmental  organization 
to  which  it  was  addressed,  or  (2)  a recomendation  was  made  pursuant  to  s. 
22  (3)(d)  or  (e)  that  a practice  be  altered  or  a law  reconsidered,  I appended 
to  my  Sixth  Report  two  charts,  appearing  at  pages  146-170  inclusive. 
Appendices  A and  B summarized  the  recommendations  made  under  the 
appropriate  categories,  and  the  disposition  of  these  recommendations  by  the 
governmental  organization,  and  where  appropriate,  by  the  Select  Committee 
on  the  Ombudsman. 

The  Committe,  at  pages  51  and  52  of  its  Seventh  Report,  commented 
that  it  considered  the  charts  a welcome  addition  to  the  Ombudsman's  Report 
and  suggested  that  they  be  a permanent  part  of  the  Ombudsman's  reporting 
system. 
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Pursuant  to  the  Committee's  recommendation,  I have  up-dated  the 
charts  as  they  appeared  in  my  Sixth  Report,  and  included  them  again  as 
Appendices  A and  B to  this  Report.  The  cases  summarized  are  only  matters 
outstanding  as  of  March  31,  1980,  that  is,  only  those  cases  wherein  it  is 
anticipated  that  some  further  action  will  be  taken  either  by  the  govern- 
mental organization  referred  to,  or  where  appropriate,  by  the  Select 
Committee  itself. 


COMPLAINT  HANDLING  PROCEDURES 


We  have  now  completed  our  study  of  the  system  of  handling  com- 
plaints and  the  flow  of  files  through  the  office.  It  is  our  intention  to 
implement  the  results  of  this  project  in  conjunction  with  the  word  proces- 
sing system.  One  beneficial  result  of  this  project  has  been  the  establish- 
ment of  a coding  mechanism  by  which  we  will  be  able  to  trace  all  movement 
of  files  throughout  the  office  and  thus  minimize  delays  in  the  processing  of 
files. 


PERFORMANCE  APPRAISAL  STUDY 


I have  temporarily  set  aside  implementation  of  the  Performance 
Appraisal  Study.  Initially,  the  appraisal  forms  were  to  be  put  into  effect 
before  our  internal  management  restructuring  was  completed.  These  forms 
encompassed  only  the  positions  of  Assistant  Directors  and  below  and  there 
was  no  standardized  form  to  appraise  the  Directors.  I expect  that  the 
appropriate  appraisal  forms  for  the  Directors  will  be  available  in  the  near 
future  and  at  that  time  I will  reinstitute  our  performance  appraisal  system. 


SALARY  ADMINISTRATION  STUDY 


The  Salary  Administration  Study  referred  to  in  our  last  report  was 
recently  completed  and  sections  of  the  report  have  already  been  imple- 
mented. One  facet  of  this  study  involved  a review  of  the  existing  salaries  in 
the  Office  and  where  such  salaries  indicated  under-payment  these  salaries 
were  adjusted  appropriately.  Another  facet  of  the  study  which  has  been 
implemented  is  the  determination  that  performance  will  be  the  basis  on 
which  all  future  salaries  will  be  administered  and  automatic  increments  in 
salary  will  be  discontinued. 


LEASE 


As  stated  in  our  last  report  the  lease  on  our  present  quarters  expires 
on  3uly  31,  1980.  However,  I have  extended  the  lease  for  an  addition^  six 
months,  till  January  31,  1981.  I have  decided  not  to  renew  our  lease  and  I 
have  finalized  negotiations  to  lease  the  Lillian  Massey  Building  for  a period 
of  10  years.  This  building  will  provide  us  with  considerably  more  space  and 
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it  is  our  intention  to  use  some  of  the  space  to  provide  private  offices  for  all 
of  our  investigators  and  researchers.  In  this  way  we  will  promote  an 
increase  in  our  efficienty  and  productivity. 


WORD  PROCESSING 


Our  project  to  initiate  a word  processing  system  in  the  Office  has  now 
been  completed  and  several  recommendations  have  been  submitted.  Several 
of  these  recommendations  are  being  implemented  immediately  and  we 
expect  our  word  processing  system  to  be  fully  operational  upon  occupancy  of 
the  new  premises. 


AUTOMOBILES 


At  present  our  Office  has  ownership  of  11  automobiles.  We  have 
reviewed  our  automobile  fleet  and  we  have  decided  to  dispose  of  the 
majority  of  these  vehicles  and  instead  we  have  decided  to  lease  six  vehicles 
under  a two  year  agreement  which  provides  a new  vehicle  at  commencement 
of  the  lease  and  a replacement  new  vehicle  after  12  months  have  elapsed. 


MICROFILMING 


Our  Office  has  entered  into  an  agreement  with  the  Archivist  of 
Ontario  regarding  the  transfer  of  our  closed  complaint  files.  The  agreement 
contains  provisions  which  ensure  that  the  Ombudsman  will  be  able  to  meet 
the  confidentiality  requirements  set  forth  in  Secion  13  of  The  Ombudsman 
Act,  1973.  During  the  forthcoming  fiscal  year  the  administrative  pro- 
cedures necessary  to  give  effect  to  the  agreement  with  the  Archivist  of 
Ontario  will  be  implemented.  The  introduction  of  these  procedures  will 
result  in  the  transfer  of  4,000  closed  files  from  expensive  downtown  office 
space.  In  addition,  the  microfilming  of  the  closing  documentation  will 
remain  as  an  ongoing  component  of  our  records  system. 


ADMINISTRATIVE  FAIRNESS 


This  topic  was  the  subject  of  our  formal  presentation  to  the  Canadian 
Conference  of  Legislative  Ombudsman  held  in  New  Brunswick  in  September 
of  1979  which  I and  other  members  of  my  staff  attended. 

As  a result  of  several  recent  court  cases  involving  public  agencies, 
some  operational  changes  have  been  made  in  all  the  investigative  direc- 
torates. These  cases  make  it  clear  that  agencies  must  act  fairly  when 
performing  administrative  as  well  as  quasi-judicial  duties.  Specifically, 
before  making  an  adverse  decision,  the  agency  must  give  the  person 
affected  by  it  notice  of  the  case  against  him  or  her,  and  a genuine 
opportunity  to  respond  to  it. 
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The  Ombudsman  had  always  given  governmental  organizations  and 
third  parties  an  opportunity  to  respond  to  a report  or  recommendation  which 
might  adversely  affect  them;  this  is  required  by  section  19(3)  of  The 
Ombudsman  Act.  A formalized  procedure  within  the  Office  has  been 
instituted  whereby  investigators  give  complainants  an  opportunity  to  re- 
spond to  the  case  against  their  complaint.  This  involves  notifying  com- 
plainants of  the  important  facts,  policies  and  law  on  which  the  governmental 
organization  bases  its  position.  Although  these  "administrative  fairness" 
procedures  tend  to  prolong  investigations,  they  ensure  that  complainants  are 
given  a real  opportunity  to  know  and  answer  the  case  against  them. 


CONCLUSION 

As  I hope  is  obvious  from  the  preceeding  pages  the  Office  is  well  into 
a phase  of  consolidation  of  resources  in  our  commitment  to  provide  the  most 
effective  and  efficient  service  to  the  public. 

I continue  to  be  impressed  by  the  high  calibre  of  work  and  com- 
mitment of  the  many  talented  men  and  women  who  staff  my  Office. 

But  our  task  would  be  extremely  difficult  were  it  not  for  the  idealism 
and  integrity  of  our  public  servants.  I am  grateful  for  their  cooperation 
and  whatever  success  we  enjoy  is  largely  a tribute  to  them. 
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CHAPTER 

TWO 


DETAILED  CASE  SUMMARIES 


MINISTRY  OF 


COLLEGES  AND  UNIVERSITIES 


DETAILED  SUMMARY  NO.  1 

In  April  of  1978,  this  complainant  wrote  to  our  Office  complaining  of 
his  treatment  as  an  employee  of  a Community  College.  He  informed  us  that 
during  his  nine  years'  employment  with  the  College  he  had  been  demoted 
twice,  with  a commensurate  reduction  in  salary. 

Having  received  the  position  statement  of  the  Community  College  in 
reply  to  our  notice  of  intention  to  investigate  this  complaint,  the  file  was 
assigned  to  one  of  our  investigators. 

In  the  course  of  investigating  this  complaint,  the  investigator  inter- 
viewed the  complainant;  a member  of  the  staff  of  the  College;  the 
complainant's  co-worker;  the  former  union  representative  for  the  College; 
and  two  government  employees  concerned  with  collective  bargaining  and 
classification.  The  complainant's  situation  was  thus  clarified. 

The  complainant  was  originally  hired  by  the  College  as  a Maintenance 
Handyman  in  1969.  As  the  campus  was  still  under  construction,  the 
complainant,  then  the  only  employee  of  the  maintenance  staff,  performed 
miscellaneous  duties.  However,  when  in  1970  - 71  students  began  to  attend 
in  rapidly  increasing  numbers,  additional  maintenance  work  was  needed. 
Another  man  was  then  taken  on  as  a Caretaker  3,  more  or  less  as  a helper  to 
the  complainant.  Shortly  after  the  start  of  the  1971  - 72  academic  year,  it 
became  apparent  that  a qualified  tradesman  was  required  to  do  electrical 
repairs.  Since  neither  of  the  men  then  employed  on  the  maintenance  staff 
had  qualifications  in  the  trade,  the  position  of  Maintenance  3ourneyman  was 
filled  from  the  outside  by  a third  man. 

Subsequently,  the  College  decided  the  three  positions  should  be  more 
accurately  classified.  Upon  reviewing  the  complainant's  job  functions,  the 
College  decided  that  he  should  not  be  classified  as  a Maintenance 
Handyman.  He  was  informed  at  that  time  that  a Maintenance  Handyman 
was  not  required;  however,  if  he  wished  to  keep  his  handyman  classification, 
he  could  "bump"  his  counterpart  at  another  campus.  The  complainant 
refused  to  do  this,  feeling  it  was  not  proper.  It  was  not  made  clear  to  him, 
however,  that  he  was,  in  essence,  being  laid  off  as  a Maintenance 
Handyman,  and  that  by  refusing  to  exercise  his  right  to  "bump"  his 
counterpart,  he  would  lose  his  seniority. 

The  complainant  was  under  the  impression  that  there  was  a Supply 
Clerk  4 classification,  and  that  this  would  be  his  new  position,  allowing  him 
to  maintain  his  same  salary.  However,  no  such  classification  existed;  thus 
he  was  reclassified  as  Supply  Clerk  3,  a position  with  a lower  salary  than 
Maintenance  Handyman  1.  The  complainant's  salary  was  therefore  red 
circled  (frozen).  Although  he  did  express  his  dissatisfaction  with  this 
reclassification,  he  did  not  formally  grieve  it. 

In  December  of  1973,  the  man  hired  in  1970  - 71  in  the  Caretaker  3 
position  was  reclassified  to  Maintenance  Handyman.  This  came  as  a result 
of  his  being  assigned  more  and  more  maintenance  jobs  during  the  past  year 
and  a half.  The  complainant,  on  the  other  hand,  had  continued  doing  his 
duties  as  before,  and  had  not  been  given  the  opportunity  to  undertake  any 
maintenance  work  during  that  time. 
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In  January  of  1974,  the  complainant  submitted  a grievance  that  the 
College  failed  to  post  a Maintenance  Handyman  opening  at  the  campus 
before  promoting  a person  to  that  position.  Further,  he  felt  that  his 
seniority  was  not  considered  when  the  appointment  was  made.  The 
grievance  was  denied  after  a hearing  in  June  of  1974.  In  1977  the 
complainant  received  another  notice  of  change,  reclassifying  him  from  a 
Supply  Clerk  3 to  a Supply  Clerk  2,  another  demotion.  In  view  of  all  this,  he 
felt  that  the  College  had  treated  an  employee  of  many  years  very  poorly, 
and  he  wanted  the  circumstances  investigated. 

In  a response  to  our  notice  of  intention  to  investigate,  the  President  of 
the  College  informed  us  that  the  complainant  "lost  all  claim  to  seniority  as 
a Maintenance  Handyman  in  May  1972,  upheld  by  the  Arbitration  Hearing  in 
June  1974.  The  facts  of  the  recent  reclassification  are  clearly  supported  by 
the  classification  guidelines.  The  College  does  not  have,  at  this  time,  work 
at  (this)  Campus,  in  any  area  to  justify  the  position  of  Supply  Clerk  3." 

During  the  course  of  the  investigation,  it  appeared  to  the  Ombudsman 
that  there  might  be  sufficient  grounds  for  making  a report  or  recommend- 
ation which  might  adversely  affect  the  Community  College.  As  a result,  the 
new  Chairman  of  the  Board  of  Governors  of  the  College  was  notified, 
pursuant  to  Section  19(3)  of  The  Ombudsman  Act,  1975  of  the  possible 
conclusions  and  recommendations  of  the  Ombudsman,  and  was  given  the 
opportunity  to  make  representations  to  the  Ombudsman  concerning  the 
possible  adverse  report. 

In  his  letter  the  Ombudsman  informed  the  Chairman  that,  according  to 
College  officials,  the  individual  holding  the  classification  of  Caretaker  3,  a 
painter  by  trade,  was  competent  in  the  maintenance  functions  he  undertook. 
However,  at  no  time  did  the  College's  job  evaluation  reports  for  the 
complainant  indicate  that  he  was  not  also  capable  of  performing  main- 
tenance work.  The  complainant,  though  not  a painter  by  trade,  had  taken  a 
carpentry  course  at  the  College  before  joining  the  maintenance  staff  in 
1962.  The  College  had  advised  the  complainant  that  no  Maintenance 
Handyman  was  required,  yet  there  evidently  was  maintenance  work  to  be 
done  since  the  Caretaker  3 was  allowed  to  undertake  a variety  of  main- 
tenance duties  to  the  extent  that  he  was  reclassified  as  Maintenance 
Handyman.  It  would  appear  that  the  complainant,  although  he  had 
previously  held  the  position  of  Maintenance  Handyman,  was  not  given  the 
same  opportunity  as  the  Caretaker  3 to  perform  these  maintenance  duties. 

Thus,  it  appeared  to  the  Ombudsman  that  it  might  be  open  to  him  to 
conclude  that  the  College,  in  failing  to  provide  the  complainant  with  an 
opportunity  for  job  advancement  and  thereby  denying  him  an  opportunity  to 
be  reclassified  to  his  former  position  as  Maintenance  Handyman,  acted 
"unreasonably"  within  the  meaning  of  Section  22(1  Xb)  of  The  Ombudsman 
Act,  1975. 

The  Ombudsman  also  stated  that  it  would  appear  that  it  might  be  open 
to  him  to  recommend  in  accordance  with  Section  22(3)(g)  of  The  Ombudsman 
Act,  1975,  that  the  complainant  be  given  an  opportunity  to  advance  into  the 
next  job  classification,  keeping  in  mind  what  he  is  capable  of  doing 
physically.  (It  was  our  understanding  that  he  had  recently  suffered  a heart 
attack.) 
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The  reply  from  the  Chairman  reiterated  that  the  complainant  had  lost 
all  rights  to  a Maintenance  Handyman  classification  by  refusing  to  exercise 
his  rights  to  displace  (bump)  a counterpart  at  another  college  in  1972. 
Furthermore,  the  College  considered  the  former  Caretaker  3's  reclass- 
ification to  Maintenance  Handyman  in  December,  1973  to  be  a recognition 
of  his  increased  responsibilities  due  to  the  increased  activity  at  the  College, 
and  especially  at  the  new  building  recently  added  to  the  campus.  The 
Chairman  also  pointed  out  that  the  complainant  had  not  applied  for  any 
posted  positions  since  he  was  originally  hired  in  1969.  However,  he  assured 
the  Ombudsman  that  the  complainant  would  be  given  every  consideration  if 
he  wished  to  apply  for  a new  or  replacement  position,  which  positions  would 
be  posted  internally  to  conform  to  the  present  collective  agreement. 

The  Ombudsman  was  not  persuaded  by  the  College's  representations. 
He  felt  that  the  College  had  not  addressed  itself  to  his  concerns  that  the 
complainant  was  not  accorded  increased  responsibilities  and  therefore  an 
opportunity  to  be  reclassified.  The  Ombudsman  did  not  question  the  fact 
that  the  complainant  lost  his  seniority  rights  to  the  Maintenance  Handyman 
position.  However,  he  could  have  been  reclassified  to  the  position  if  he  had 
been  given  an  opportunity,  or  at  least  equal  opportunity  as  the  Caretaker  3, 
to  undertake  maintenance  duties.  Furthermore,  the  College  had  stated  that 
the  increased  responsibilities  on  the  part  of  the  Caretaker  3 were  due  to  the 
renting  of  a building  to  extend  the  Campus.  He  noted  that  if  the  College 
had  planned  this  expansion,  it  would  have  been  obvious  that  there  would  be  a 
need  for  a Maintenance  Handyman  and  the  position  should  have  been  posted. 

Accordingly,  the  Ombudsman  concluded  pursuant  to  Section  22(l)(b)  of 
The  Ombudsman  Act,  1973  that  the  actions  of  the  College  were  "un- 
reasonable" in  regard  to  the  complainant's  claim.  He  recommended, 
pursuant  to  Section  22(3)(g)  of  The  Ombudsman  Act,  1973  that  should  the 
occasion  arise  whereby  the  complainant  may  undertake  any  increased 
responsibilities  which  may  lead  to  a reclassification,  that  he  be  given  the 
opportunity  to  do  so. 

Following  receipt  of  the  Ombudsman's  recommendation,  the  President 
of  the  College  replied  that  he  was  still  of  the  opinion  that  the  reclass- 
ification of  the  Caretaker  3 to  Maintenance  Handyman  did  not  create  a new 
job,  but  instead  recognized  his  increased  activities  at  the  Campus.  He  also 
stated  that  it  would  have  been  inconsistent  with  the  collective  agreement  to 
assign  maintenance  work  to  the  complainant  when  his  classification  as 
Supply  Clerk  3 did  not  cover  such  duties,  while  the  other  man's  classification 
as  Caretaker  3 did  cover  maintenance  work.  The  finding  that  the  College 
was  "unreasonable"  was  therefore  rejected.  The  College  nevertheless 
agreed,  without  hesitation,  to  accept  the  recommendation  made  by  the 
Ombudsman. 
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DETAILED  SUMMARY  NO.  2 


In  December,  1974,  this  complainant,  who  was  a recipient  of  a Family 
Benefits  Allowance  and  Supplementary  General  Welfare  Assistance, 
received  $5,300.00  in  a motor  vehicle  accident  settlement.  However,  at 
that  time  she  failed  to  report  receipt  of  this  money  to  the  Provincial 
Benefits  Branch  of  the  Ministry  of  Community  and  Social  Services.  In 
August,  1976  when  she  declared  assets  of  over  $6,000.00  the  Ministry 
discovered  that  she  had  received  Family  Benefits  to  which  she  was  not 
entitled  for  approximately  IK2  years.  An  overpayment  of  $4,872.00  was 
determined  and  recovery  proceedings  were  instituted  at  a rate  of  $3.00  per 
month. 

In  addition,  the  Ministry  took  the  position  that  a payment  of  $4,330.33 
made  by  the  complainant  to  her  son  in  October,  1976,  was  an  inadequate 
transfer  of  funds  and  would  be  considered  by  the  Ministry  as  a loan,  to  be 
repaid  by  her  son  and  deducted  from  her  Family  Benefits  Allowance  at  a 
rate  of  $23.00  per  month. 

On  Janury  27,  1977  the  complainant  appealed  this  decision  to  the 
Social  Assistance  Review  Board  which  upheld  the  Director's  decision. 
Following  receipt  of  the  complaint  against  the  Board's  decision  by  this 
Office,  a letter  was  sent  to  the  Deputy  Minister  of  Community  and  Social 
Services  in  accordance  with  the  requirements  of  The  Ombudsman  Act,  1973, 
advising  her  of  the  Ombudsman's  intention  to  conduct  an  investigation. 

During  the  investigation,  the  file  maintained  by  the  Ministry  of 
Community  and  Social  Services  was  thoroughly  examined  and  new  evidence 
was  obtained  during  several  personal  and  telephone  interviews  with  the 
complainant  and  government  officials. 

With  regard  to  the  issue  of  an  inadequate  transfer  of  funds,  the 
investigation  revealed  that  the  complainant  gave  to  her  son,  $4,330.33  to 
assist  him  in  paying  off  his  Canada  Student  Loan,  a promissory  note  and  a 
large  dental  bill.  However,  this  was  done  after  she  was  informed  by  the 
Ministry  that  her  assets  were  in  excess  of  the  allowable  amount  under  The 
Family  Benefits  Act.  In  discussing  this  with  the  complainant  the 
investigator  was  advised  that  she  was  not  aware  that  certain  expenditures 
were  allowable  under  the  Family  Benefits  program  and  that  had  she  known, 
she  would  have  handled  the  matter  differently. 

With  regard  to  the  complainant's  failure  to  report  receipt  of  the 
accident  settlement,  the  investigator  learned  that  her  lawyer  had  notified 
the  Municipality's  Social  Services  Department  of  receipt  of  the  settlement 
and  that  the  complainant  was  under  the  impression  that  this  constituted 
proper  notice.  In  addition,  it  was  noted  that  in  the  year  following  the 
complainant's  receipt  of  the  accident  settlement,  the  Ministry  did  not  send 
to  the  complainant  an  annual  Present  Condition  Report.  Consequently,  a 
considerable  debt  was  accumulated  and  the  overpayment  was  not  discovered 
until  the  following  year  (1976). 

The  Ombudsman  formed  the  tentative  conclusion  that  under  the  terms 
of  Regulation  287  under  The  Family  Benefits  Act,  the  complainant  did 
transfer  assets  for  an  inadequate  consideration  and  the  Social  Assistance 
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Review  Board  did  not  act  unreasonably  in  upholding  the  decision  of  the 
Director  of  Provincial  Benefits  to  consider  the  payment  of  $4,350.53  to  her 
son,  as  a loan. 

The  Ombudsman  also  tentatively  concluded  that  the  Ministry  had  erred 
by  not  requesting  a Present  Condition  Report  in  1975,  thus  compounding  the 
overpayment  by  approximately  twelve  months. 

Accordingly,  pursuant  to  Section  19(3)  of  The  Ombudsman  Act,  1975, 
the  Ministry  of  Community  and  Social  Services  and  the  Social  Assistance 
Review  Board  were  informed  that,  based  on  the  investigation  at  that  point, 
there  may  have  existed  sufficient  grounds  for  the  making  of  a report  or 
recommendation  that  could  adversely  affect  the  Ministry.  Representations 
were  invited  respecting  the  aforementioned  tentative  conclusions  and  the 
following  tentative  recommendation; 

"The  Ministry  of  Community  and  Social  Services 
(should)  acknowledge  that  the  overpayment  to  (the 
complainant)  for  the  period  of  May,  1975  to  April, 

1976  inclusive,  was  incurred  as  a result  of  its  admin- 
istrative error  and  reduce  the  total  overpayment 
owed  by  (the  complainant)  accordingly." 

The  response  which  we  received  from  the  Chairman  of  the  Social 
Assistance  Review  Board  indicated  that  he  was  not  satisfied  that  the 
Ministry  had  made  an  administrative  error  in  not  sending  the  Present 
Condition  Report  to  the  complainant  in  1975. 

The  Deputy  Minister  responded  to  both  issues  of  the  investigation.  He 
remained  firm  in  his  position  in  that  the  payment  of  money  from  the 
complainant  to  her  son  constituted  an  inadequate  transfer  of  funds  which 
was  being  recovered  appropriately  at  $25.00  per  month. 

However,  the  Deputy  Minister  also  stated  that  although  he  could  not 
accept  the  premise  that  the  Ministry  should  be  held  responsible  for  the 
overpayment  simply  because  the  Provincial  Benefits  Branch  failed  to  send  a 
mail-out  Present  Condition  Report,  he  was  satisfied  that  in  light  of  the  fact 
that  she  reported  the  assets  in  her  Present  Condition  Report  completed  in 
August,  1976,  and  since  the  matter  was  reported  to  Municipal  Social 
Services  officials,  she  would  have  reported  such  assets  had  she  received  a 
Present  Condition  Report  in  1975.  The  Deputy  Minister  stated  accordingly, 
the  Director  of  Provincial  Benefits  was  recommending  that  no  further 
recovery  action  be  taken  in  respect  to  the  balance  of  the  overpayment. 

Having  carefully  considered  the  responses  from  the  Ministry  and  the 
Social  Assistance  Review  Board  the  Ombudsman  concluded  that  the  Board 
did  not  act  unreasonably  in  upholding  the  decision  of  the  Director  of 
Provincial  Benefits  to  consider  the  payment  of  $4,350.53  as  a loan  to  her 
son. 


In  addition,  the  Ombudsman  concluded  that  the  Ministry's  decision  to 
take  no  further  action  to  recover  the  balance  of  the  overpayment  which  the 
Ministry  had  been  recovering  at  $5.00  per  month,  was  a reasonable  solution 
to  this  aspect  of  her  complaint. 

The  complainant  was  advised  of  the  Ombudsman's  findings  and  we 
were  notified  of  her  satisfaction  with  the  results. 


MINISTRY  OF 
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DETAILED  CASE  SUMMARY  NO.  3 


This  complaint  was  against  the  Ministry  of  Consumer  and  Commercial 
Relations  and  was  brought  to  the  Ombudsman's  attention  through  a personal 
interview  with  the  complainant  and  his  business  partner  in  March  of  1977. 

The  complainant,  who  operates  a travel  agency,  contended  that  while 
he  was  in  Europe,  a travel  industry  investigator,  acting  contrary  to  The 
Travel  Industry  Act  and  the  order  of  a provincial  judge,  seized  his  personal 
belongings  and  business  records  while  they  were  in  storage  for  the  duration 
of  his  absence  and  did  considerable  damage  to  them.  As  well,  he  claimed 
that  his  business  records  were  not  returned  to  him  promptly  as  required  by 
Section  20  of  The  Travel  Industry  Act.  The  complainant  also  contended  that 
travel  industry  officials  caused  criminal  charges  to  be  laid  against  him  as  a 
result  of  false  allegations  made  by  a former  business  associate  of  his, 
without  trying  to  verify  the  allegations. 

The  complainant  had  been  charged  with  theft  over  $200.00  and  he  had 
also  been  informed  that  he  was  charged  with  "leaving  debts  in  excess  of 
$100,000.00  upon  the  closure  of  his  business"  although  the  precise  nature  of 
this  charge  was  never  explained  to  him.  He  had  been  arrested  and  spent  two 
nights  in  a police  station  prior  to  being  released  on  bail.  The  theft  charge 
had  later  been  withdrawn  by  the  Crown  Attorney,  and  no  further  mention 
had  been  made  of  the  other  charge. 

On  June  23,  1977,  the  Ombudsman  informed  the  Deputy  Minister  of 
Consumer  and  Commercial  Relations  of  his  intention  to  investigate  this 
complaint. 

Our  investigation  did  not  discover  any  evidence  of  the  complainant's 
belongings  having  been  damaged  by  Ministry  staff.  However,  one  cabinet 
seized  by  the  Ministry  did  contain  personal  belongings  which  were  returned 
to  the  complainant  after  his  court  appearance  in  June,  1977. 

During  the  course  of  the  investigation  the  Ombudsman  formed  the 
opinion  that  the  Ministry  should  have  returned  the  complainant's  business 
files  more  promptly.  He  also  thought  that  the  Investigation  and  Enforce- 
ment Branch  of  the  Business  Practices  Division  of  the  Ministry  had  acted 
contrary  to  law  in  providing  information  obtained  in  the  course  of  a Travel 
Industry  Act  investigation  to  law  enforcement  officials  that  they  could 
consider  laying  criminal  charges.  He  thus  informed  the  Deputy  Minister  of 
his  possible  conclusions  and  invited  him  to  make  representations,  pursuant  to 
Section  19(3)  of  The  Ombudsman  Act,  1973  respecting  his  possible  adverse 
report.  The  same  opportunity  was  also  accorded  to  an  investigator  from  the 
Investigations  and  Enforcement  Branch  and  to  the  Executive  Director  of 
that  Branch.  The  Ministry  forwarded  their  representations  to  our  Office  by 
letter  dated  March  29,  1979.  The  Ministry  could  not  agree  that  it  had  acted 
in  any  way  improperly  or  that  its  practices  were  improper. 

Sections  20(4)  and  (5)  of  The  Travel  Industry  Act  state  that  a Travel 
Industry  investigator  can  search  any  building,  dwelling  or  receptacle  for 
books  between  sunrise  and  sunset  if  he  has  obtained  an  order  from  a 
provincial  judge.  It  also  states  that  the  investigator  can  remove  items 
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provided  he  makes  out  a receipt  for  them  and  returns  them  promptly  to  the 
person  whose  affairs  are  being  investigated. 

Our  investigation  revealed  that  investigators  under  The  Travel 
Industry  Act  were  authorized  by  a Provincial  Court  3udge  on  April  29,  1976 
to  enter  into  a moving  and  storage  company's  premises,  search  for,  and 
remove  business  records  which  belonged  to  the  complainant.  The  Ministry 
kept  some  of  the  seized  records  for  five  months,  others  for  thirteen  months, 
some  until  the  complainant  returned  to  Canada,  and  others  until  charges 
against  him  were  dropped. 

The  Ombudsman  concluded,  in  accordance  with  Section  22(l)(a)  of  The 
Ombudsman  Act,  1973  that  the  Ministry  appeared  to  have  acted  contrary  to 
law  in  retaining  records  far  longer  than  suggested  in  Section  20(5)  of  The 
Travel  Industry  Act.  The  Ministry's  representations  of  March  29,  1979 
suggested  to  the  Ombudsman  that  the  Ministry  had  made  use  of  an  order 
under  Section  20  of  The  Travel  Industry  Act  as  if  it  were  a search  warrant 
under  the  Criminal  Code  or  The  Summary  Convictions  Act. 

Thus,  the  Ombudsman  recommended,  in  accordance  with  Section 
22(3)(g)  of  The  Ombudsman  Act,  1975  that  in  future  the  Ministry  should 
speed  up  its  return  of  seized  material.  The  Ombudsman  also  noted,  from 
memoranda  in  the  Ministry's  file,  that  the  Ministry  had  kept  insufficient 
records  or  receipts  of  seized  or  removed  material.  Careful  records  might 
have  provided  the  Minsitry  with  an  easy  and  complete  answer  to  part  of  the 
complainant's  complaint. 

As  to  the  alleged  impropriety  of  Ministry  officials  providing  inform- 
ation obtained  from  an  investigation  under  The  Travel  Industry  Act  to  law 
enforcement  officials,  so  that  they  could  consider  laying  criminal  charges, 
the  Executive  Director  of  the  Business  Practices  Division  pointed  to  Section 
^(l)(b)  of  The  Travel  Industry  Act.  This  section  states  that  an  applicant  is 
entitled  to  registration  except  where  ".  . . the  past  conduct  of  the  applicant 
affords  reasonable  grounds  for  belief  that  he  will  not  carry  on  business  in 
accordance  with  the  law  and  with  integrity  and  honesty".  The  Act 
authorizes  a Director  to  appoint  one  or  more  persons  to  make  an  investi- 
gation where,  upon  a statement  made  under  oath,  he  believes  on  reasonable 
grounds  that  any  person  has  violated  The  Travel  Industry  Act  or  regulations, 
or  has  committed  a criminal  or  other  offence  relevant  to  his  fitness  for 
registration.  The  Director  also  pointed  out  that  his  investigators  are  special 
constables  appointed  under  The  Police  Act  but  because  the  Ministry  lacks 
holding  and  prisoner  processing  facilities,  local  police  authorities  are  usually 
requested  to  take  carriage  of  matters  where  necessary.  In  this  case  an 
investigation  order  was  given  and  the  investigator  discussed  the  case  with 
the  Crown  Attorney  who  directed  him  to  lay  a charge  of  theft  against  the 
complainant. 

Although  the  Ombudsman  could  not  support  this  aspect  of  the  com- 
plainant's complaint  in  view  of  this,  he  did  have  misgivings  because  the 
complainant  had  spent  tv/o  nights  in  jail  as  a result  of  a charge  that  was 
later  withdrawn  because  the  informant  could  not  give  evidence  necessary  to 
substantiate  the  charge.  Therefore,  the  Ombudsman  suggested  that  the 
Ministry  give  consideration  to  seeking  an  amendment  to  Section  21  of  The 
Travel  Industry  Act  to  provide  clear  authority  for  the  sharing  of  information 
with  law  enforcement  authorities  in  appropriate  cases. 
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Following  receipt  of  the  Ombudsman's  report  the  Ministry  responded 
and  agreed  with  his  findings,  explaining,  however,  that  the  absence  of  the 
complainant  from  the  country  and  the  unwillingness  of  the  owner  of  the 
moving  company  to  accept  the  return  of  the  materials,  had  contributed  to 
the  delays  experienced. 

The  Ministry  did  state  that  it  was  its  intention  to  follow  the 
procedures  set  down  in  The  Travel  Industry  Act  in  all  current  and  future 
investigations  and  also  that  an  amendment  to  Section  21  of  the  Act  to 
provide  clear  authority  for  sharing  information  with  law  inforcement 
authorities  in  appropriate  cases  was  currently  being  examined. 


DETAILED  SUMMARY  NO.  4 


The  complainant  wrote  to  the  Ombudsman  in  May,  1978  with  a 
complaint  against  the  Censor  Board  of  Ontario  concerning  its  refusal  to 
approve  a film  for  exhibition  in  Ontario. 

The  complainant  contended  that  the  movie  had  been  censored  because 
of  the  theme  rather  than  the  content,  and  was  of  the  opinion  that  the  Board 
did  not  have  the  authority  to  censor  a movie  because  of  a particular  theme. 

A second  complainant  made  the  same  complaint  and  also  complained 
that  moviegoers  are  not  notified  when  films  have  had  segments  deleted  by 
the  Board. 

A letter  was  sent  to  the  Censor  Board  of  Ontario  informing  it  of  the 
Ombudsman's  intention  to  investigate  these  complaints. 

Upon  receipt  of  a statement  of  the  Board's  position  on  the  complaints, 
our  file  was  assigned  for  investigation  and  legal  research.  During  the 
investigation  screenings  of  the  film  were  arranged  with  the  cooperation  of 
the  distributor  and  it  was  viewed  by  members  of  the  Ombudsman's  staff  and 
the  Ombudsman.  The  investigator  viewed  a 20  minute  montage  prepared  by 
the  Board,  composed  of  scenes  censored  from  various  movies.  The  pertinent 
officials  were  interviewed. 

The  Ministry  of  Consumer  and  Commercial  Relations'  lawyer  raised 
the  issue  of  the  Ombudsman's  jurisdiction  to  investigate  the  complaint  for 
the  reason  that  in  his  view  the  complainants  were  not  affected  in  their 
personal  capacity  by  the  decision  complained  of.  The  Board  did  not, 
however,  object  to  the  continuation  of  the  investigation. 

In  its  response  to  the  Ombudsman's  notice  of  his  intention  to  investi- 
gate these  complaints,  the  Board  stated  its  reasons  for  refusing  to  approve 
the  movie  as  follows: 

"Let  the  reason  for  our  concern  be  unmistakeably 
clear:  It  has  nothing  to  do  with  the  story.  It  has 
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nothing  to  do  with  the  quality  of  the  film  or  the 
ability  of  the  film  maker.  It  has  nothing  to  do  with 
pornography.  It  has  nothing  to  do  with  violence.  The 
Board's  refusal  to  approve  the  film  is  predicated  on 
two  grounds: 

(1)  the  exploitation  of  a child, 

(2)  the  establishing  of  a precedent." 

During  the  course  of  the  investigation  the  Ombudsman  arrived  at 
certain  tentative  conclusions  about  the  Board's  decision  not  to  approve  the 
movie.  He  reported  his  tentative  conclusions  together  with  his  tentative 
recommendations  to  the  Board  in  accordance  wtih  Section  19(3)  of  The 
Ombudsman  Act,  1973  in  April,  1979. 

The  Ombudsman  indicated  to  the  Board  that  on  the  basis  of  the 
investigation  conducted  so  far,  it  appeared  that  it  might  be  open  to  him  to 
conclude  that  the  Board  based  its  decision  on  irrelevant  grounds  or  consider- 
ations and  that  it  failed  to  take  into  account  all  the  relevant  considerations. 

It  appeared  to  the  Ombudsman  that  the  Board's  concern  about  the 
exploitation  of  a child  was  based  on  the  fact  that  the  child  is  filmed  in  the 
nude  and  is  required  to  appear  in  scenes  and  speak  dialogue  in  which  her 
sexual  services  are  offered.  It  was  his  tentative  conclusion  that  the  Board's 
view  that  it  should  not  approve  officially  the  product  of  what  it  viewed  as 
sexual  exploitation  may  be  an  irrelevant  consideration. 

The  Ombudsman's  reasons  for  arriving  at  this  tentative  conclusion 
were  that  the  Board  had  not  presented  any  evidence  that  local  child  labour 
laws  or  child  welfare  laws  were  violated  in  the  filming  of  the  movie.  It  was 
the  Ombudsman's  second  tentative  conclusion  that  even  if  there  was 
evidence  that  local  child  labour  laws  and  child  welfare  laws  had  been 
violated,  this  may  not  be  a relevant  ground  or  consideration  on  which  to 
base  the  refusal  to  approve  the  movie. 

The  Board's  second  consideration  — the  setting  of  a precedent  ~ also 
tentatively  appeared  to  the  Ombudsman  to  be  an  irrelevant  consideration 
because  The  Theatres  Act  requires  that  every  movie  be  submitted  to  the 
Board  for  approval  and  the  Board  must  view  and  decide  upon  each  and  every 
one;  thus  the  precedent  argument  had  no  bearing  where  the  approving  body 
must  review  every  movie  automatically.  Further,  the  Board's  decision  in 
this  case  was  ample  evidence  of  its  independence  of  thought  and  of  its 
ability  to  withstand  the  argument  that  it  had  approved  similar  movies  in  the 
past. 


The  Ombudsman  then  informed  the  Board  what  he  tentatively  con- 
sidered to  be  the  proper  and  relevant  grounds  and  considerations  for  the 
Board  to  consider  in  deciding  whether  to  approve  a movie,  although  he  noted 
that  it  was  not  for  him  to  lay  down  a code  of  criteria.  The  Ombudsman 
considered  the  English  legislation,  cases  in  Canadian  law  relating  to 
obscenity  and  censorship,  and  movie  censorship  legislation  in  the  other 
provinces. 
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His  tentative  conclusion  was  that  the  Ontario  Board  of  Censors  is  not 
free  to  apply  considerations  which  have  no  connection  or  relation  to  the 
traditional  objects  of  censorship.  Instead,  the  Board  must  apply  consider- 
ations which  are  connected  to  the  objects  of  censorship,  and  which  are  not 
unreasonable.  The  material  studied  suggested  to  him,  firstly,  that  the  Board 
of  Censors  ought  to  examine  the  movie  as  a whole,  taking  into  account  such 
things  as  its  content,  its  purpose,  and  its  artistic  merit.  The  Board  ought  to 
take  into  account  the  effect  of  the  movie  as  a whole  on  its  adult  viewers, 
bearing  in  mind  what  the  Board  takes  to  be  community  standards.  The 
material  suggested  to  him  that  the  manner  in  which  the  movie  was  made  is  a 
consideration  foreign  to  censorship,  in  all  but  perhaps  the  most  unusual  case. 

The  Board  ought  to  take  into  account  the  aspect  which  is  encoded  in 
the  Criminal  Code  in  Section  159(3)  as  the  "public  good"  defence  — whether 
the  things  objected  to  are  "necessary  or  advantageous  to  religion,  or 
morality,  to  the  administration  of  justice,  the  pursuit  of  science,  literature 
or  art,  or  other  objects  of  general  interest". 

It  appeared  to  the  Ombudsman  from  the  initial  response  by  the  Board 
that  it  did  not  base  its  decision  on  a consideration  of  the  movie  as  a whole 
and  did  not  take  into  account  the  various  factors  which  he  had  stated  and 
which  appeared  to  him  to  be  the  factors  censor  authorities  must  take  into 
account.  Thus,  it  appeared  to  be  open  to  the  Ombudsman  to  recommend 
that  the  Board  reconsider  its  decision  on  the  film,  taking  into  account  all 
the  relevant  considerations,  and  not  taking  into  account  any  irrelevant 
considerations. 

In  its  response  to  the  Ombudsman's  tentative  conclusions  and 
recommendations  the  Board  restated  its  objection  to  the  Ombudsman's 
jurisdiction  to  investigate  the  complaint.  The  Board  also  made  represent- 
ations on  the  substance  of  the  Ombudsman's  tentative  conclusions  and 
recommendations.  The  Board  stated  that  in  its  initial  response  to  the 
Ombudsman  it  did  not  intend  its  comment  on  child  labour  laws  to  be 
interpreted  as  a factor  in  the  Board's  decision. 

The  Board  pointed  out  that  The  Theatres  Act  provides  no  written 
criteria  on  which  the  Board  should  make  its  decisions.  However,  guidelines 
have  been  developed  which  are  flexible  and  change  with  the  times.  New 
standards  are  developed  as  new  situations  arise  and  in  addition  to  any 
objective  guidelines  there  is  always  a subjective  element  to  any  decision. 

It  was  the  Board's  position  that  the  basic  factor  in  the  Board's  decision 
on  the  movie  i.e.,  the  exploitation  of  a child  in  a role  requiring  her  to  appear 
nude  and  in  various  scenes  of  a sexual  nature,  is  a relevant  criterion  to  be 
considered  by  the  Board.  On  reflection  the  Board  was  convinced  its  decision 
was  legitimate  and  correct.  The  Board  pointed  out  that  over  the  past  few 
years  there  has  been  increasing  public  concern  about  films  featuring 
children  in  scenes  of  a sexual  nature  and  in  support  of  this  referred  to  the 
deliberations  of  the  Standing  Committee  of  Justice  and  Legal  Affairs  in 
1977  and  1978  and  The  Protection  of  Children  Act  which  became  law  in 
England  in  1978.  Reference  was  also  made  to  a Canadian  case  in  which  the 
majority  opinion  of  the  Supreme  Court  of  Canada  affirmed  that  a provincial 
censorship  board  is  clothed  with  authority  to  fix  its  own  local  standards  of 
morality  deciding  whether  a film  is  to  be  rejected  or  not  for  local  viewing." 
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The  Board  stated  that  its  considerations  all  involved  questions  of 
morality  or  propriety  which  it  believed  to  be  local  to  this  province.  The 
exploitation  of  a child  by  her  participation  in  a movie  is,  in  its  view,  a 
consideration  of  propriety  or  morality  which  the  Board  may  take  into 
account  in  reaching  a decision  with  regard  to  a particular  movie. 

The  Board  strongly  disagreed  with  the  Ombudsman's  tentative  con- 
clusion that  the  Board  did  not  base  its  decision  on  the  consideration  of  the 
movie  as  a whole  and  did  not  take  into  account  the  various  factors  referred 
to  by  the  Ombudsman. 

In  respect  to  the  precedent  question,  the  Board  stated  that  it  must 
deal  with  movie  distributors  on  an  ongoing  basis,  and  that  while  the  Board 
does  make  its  decision  on  a film  by  film  basis,  the  "precedent"  consideration 
is  a valid  factor  in  its  decisions. 

The  Ombudsman  gave  careful  consideration  to  the  Board's  represent- 
ations. He  accepted  its  statement  that  child  labour  laws  were  not  a factor 
in  their  decision,  and  that  the  Board  did  indeed  consider  the  movie  as  a 
whole,  including  its  content,  purpose,  and  artistic  merit.  The  Ombudsman 
found  that  he  must  also  accept  the  Board's  concern  about  setting  a 
precedent  since  the  Board's  representative  was  speaking  as  an  experienced 
administrator. 

The  Ombudsman  considered  that  the  key  issue  raised  by  the  complaint 
was  whether  the  manner  in  which  the  movie  was  made  is  a proper  and 
relevant  consideration  for  the  Board. 

The  Ombudsman  reached  the  conclusion  that  the  presence  of  child 
exploitation  in  a movie  was  not  an  irrelevant  ground  or  consideration  as  set 
out  in  Section  22(2)  of  The  Ombudsman  Act,  1975.  Nor  was  he  prepared  to 
conclude  that  the  Board's  decision  not  to  approve  the  film  was 
"unreasonable,  unjust,  oppressive,  or  improperly  discriminatory"  as  set  out  in 
Section  22(1  )(b).  He  added  that  he  did  not  see  it  as  his  function  to  substitute 
his  opinion  for  the  Board's,  provided,  of  course,  that  the  Board's  opinion  was 
not  unfounded;  in  the  field  of  censorship  there  is  seldom  one  "right"  opinion. 

Accordingly,  the  Ombudsman  was  unable  to  support  this  complaint 
against  the  Board's  decision  not  to  approve  the  film. 

In  relation  to  the  complaint  that  audiences  are  not  warned  in  advance 
that  the  Board  has  required  cuts  to  be  made  from  a movie,  the  Ombudsman 
learned  that  distributors  sometimes  make  cuts  prior  to  submitting  a movie 
to  the  Board  in  order  to  avoid  rejection.  Distributors  sometimes  make  cuts, 
too,  if  they  wish  to  re-submit  a movie  to  the  Board  to  obtain  a more 
favourable  classification.  There  are  other  points  at  which  the  distributor 
may  of  his  volition  make  cuts,  before  or  even  after  the  movie  has  been 
released.  In  view  of  this,  the  Ombudsman  did  not  disagree  with  the  Board's 
view  that  it  would  be  unreasonable  for  it  to  require  distributors  to  warn 
audiences  in  advance  of  cuts  required  by  the  Board. 

Accordingly,  the  Ombudsman  could  not  support  this  aspect  of  the 
complaint.  However,  he  did  make  the  suggestion  that  the  Board  consider 
seeking  authority  to  require  distributors  to  warn  audiences  whenever  cuts 
had  been  made  from  the  original  released  version  of  the  movie. 
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In  respect  to  the  Board's  position  on  the  Ombudsman's  jurisdiction  to 
investigate  complaints  of  this  type,  the  Ombudsman  noted  that  there  is  no 
statutory  right  of  appeal  to  the  courts  or  to  any  other  tribunal  against  a 
decision  of  the  Board,  for  either  a movie  producer  or  distributor,  or  a 
member  of  the  moviegoing  public.  The  decision  of  the  Board  is  final, 
subject  only  to  it  reconsidering  its  own  decisions,  and  subject  also  to 
possible  judicial  review  pursuant  to  The  Judicial  Review  Procedure  Act. 
This  was  the  background  against  which  the  Ombudsman  affirmed  his 
jurisdiction  to  investigate  complaints  against  decisions  of  the  Board  of 
Censors,  be  they  made  by  movie  producers  or  distrbutors,  or  by  private 
citizens. 

The  Ombudsman  understood  the  Board's  objection  to  his  jurisdiction  to 
be  that  private  citizens,  whose  sole  motivation  for  complaining  was  their 
desire  to  see  a particular  movie,  were  not  affected  in  their  personal 
capacity  by  the  decision.  He  gathered  that  the  Board  would  not  raise  this 
objection  to  a complaint  against  a Board  decision  made  by  the  producer  or 
distributor  who  has  an  economic  interest  in  the  decision. 

The  Ombudsman  noted  that  The  Ombudsman  Act,  1975  requires  a 
complaint  to  be  made  by  a person  affected  in  his  personal  capacity  but  does 
not  define  what  is  meant  by  being  affected  in  one's  personal  capacity. 

In  the  Ombudsman's  opinion  this  concept  is  not  identical  with  the 
concept  of  standing,  or  locus  standi,  to  bring  a court  action.  It  is  evident 
that  the  Legislature  intended  to  introduce  an  element  of  standing  into  the 
test  of  jurisdiction  under  The  Ombudsman  Act,  1975.  However,  the  function 
of  the  Ombudsman  is  very  different  from  the  function  of  the  courts. 

The  Ombudsman  Act,  1975  is  a remedial  statute  which,  in  relation  to 
jurisdiction,  should  in  the  Ombudsman's  view  be  interpreted  liberally.  If  he 
forms  the  opinion  that  the  complainant  has  an  insufficient  personal  interest 
in  the  subject  matter  of  the  complaint,  then  it  is  always  open  to  him  under 
Section  18(2)  of  The  Ombudsman  Act,  1975  to  decide  not  to  investigate,  or 
to  discontinue  his  investigation. 

In  respect  of  the  Board's  decision  which  was  the  subject  of  this 
complaint,  the  complainants  challenged  the  Board's  authority  to  make  the 
decision.  The  Ombudsman  stated  that  he  would  be  loath  to  permit  a narrow 
view  of  standing  to  prevent  him  from  considering  these  complaints, 
especially  since  the  complainants  had  no  other  way  of  subjecting  the  Board's 
decision  to  review. 


DETAILED  SUMMARY  NO.  5 

This  was  a complaint  against  the  Residential  Premises  Rent  Review 
Board  for  failing  to  use  independent  experts  when  determining  the  proper 
allocation  of  the  costs  of  servicing  an  apartment  building,  consisting  of 
residential,  commercial  and  recreational  areas.  The  complainants  were 
convinced  that  costs  incurred  by  the  commercial  and  recreational  sections 
were  being  passed  on  to  their  residential  section. 
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The  complainants  contended  that  at  the  original  rent  review  hearing, 
the  Rent  Review  Officer  did  not  fully  consider  the  cost  difference  between 
residential  and  commercial  space.  They  appealed  the  decision,  requesting 
an  opportunity  to  place  before  the  Rent  Review  Board  their  objections  to 
the  Rent  Review  Officer's  methods  in  allocating  costs  for  the  various  areas 
of  the  building. 

The  Board  upheld  the  decision  reached  in  the  original  rent  review 
hearing.  The  complainants  contended  that  the  figures  presented  by  the 
landlord  at  the  appeal  did  not  correctly  reflect  the  proper  allocation  of 
costs.  As  a result,  the  complainants  requested  a rehearing  but  the  Board 
turned  them  down. 

In  a letter  to  the  Ombudsman,  the  Chairman  stated  that  at  the  initial 
hearing  the  Board  agreed  to  visit  the  site,  which  is  not  its  normal  procedure, 
in  order  to  fully  comprehend  the  allocation  of  building  space.  Furthermore, 
the  panel  sought  guidance  from  an  independent  appraiser  and  determined  a 
fair  space  allocation  which  it  detailed  in  its  reasons  for  denying  the  appeal. 

The  complainants  said  that  experts  had  not  been  consulted.  They 
requested  that  the  Board  use  the  services  of  experts  to  determine  a realistic 
allocation  of  costs  on  the  principle  of  the  use  of  such  services  as  water, 
heating,  and  hydro  electric  power  in  various  areas  rather  than  on  the  square 
footage  basis  which  they  believed  had  been  used  by  the  Board. 

Our  investigator  reviewed  the  contents  of  the  Board's  file  and  inter- 
viewed its  Information  Officer.  He  examined  the  building  in  question, 
discussed  the  matter  of  hydro  electric  costs  with  an  official  of  the  local 
Hydro  Electric  Power  Commission,  examined  a report  submitted  to  the 
Board  by  a real  estate  research  company,  interviewed  a staff  researcher 
with  that  company,  and  discussed  certain  aspects  of  that  report  with  an 
official  of  an  electrical  engineering  consulting  firm. 

Our  investigator  found  that  the  owners  of  the  apartment  building  in 
question  had  based  their  costs  on  a square  footage  basis  even  though  a 
normal  commercial  retail  area  consumed  more  power  per  square  foot  than  a 
conventional  apartment  suite.  A true  division  of  costs  would  have  to  be 
based  on  usage.  Our  investigator  ascertained  that  although  the  Board  was 
concerned  about  the  division  of  costs  in  the  building  it  did  not  use  the 
services  of  an  independent  appraiser  to  assist  it  during  the  appeal  hearing. 

Thus,  during  the  course  of  the  investigation,  the  Ombudsman  formed 
the  view  that  it  was  open  to  him  to  conclude  that  the  Board  exercised  its 
discretion  improperly  in  not  contacting  the  Minister  to  engage  an 
independent  appraiser  to  provide  technical  assistance,  as  permitted  by 
Section  19(3)  of  The  Residential  Premises  Rent  Review  Act.  Accordingly, 
he  reported  his  possible  conclusion  to  the  Chairman  together  with  his 
possible  recommendation. 

Because  in  his  view  the  Board  might  be  "adversely  affected"  by  his 
possible  conclusion  and  recommendation,  he  accorded  to  the  Board  the 
opportunity  to  make  representations  respecting  the  possible  adverse  report 
pursuant  to  Section  19(3)  of  The  Ombudsman  Act,  1973.  Representations 
were  received  on  behalf  of  the  Board  by  letter.  In  short,  the  Board  could 
not  agree  that  its  discretion  in  the  matter  had  been  improperly  exercised. 
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The  Chairman  provided  a copy  of  a report  submitted  to  the  Board  by  a 
real  estate  research  company.  This  report  contained  the  results  of  an 
examination  of  the  building  and  division  of  costs  in  its  three  separate  areas. 
However,  it  was  dated  in  1978  and  it  appeared  unlikely  that  it  was  used  by 
the  Board  during  the  appeal  hearing  in  1977. 

Our  Office  made  a further  inquiry  of  the  Board  and  in  a letter  to  our 
Office,  the  Chairman  advised  that  an  error  had  been  made  regarding  the 
independent  appraiser;  however,  he  still  felt  that  the  complainants  were 
given  a full  and  fair  hearing. 

The  Ombudsman  determined,  pursuant  to  Section  22(l)(b)  of  The 
Ombudsman  Act,  1973,  that  the  panel  of  the  Board  which  heard  the 
complainants'  appeal  exercised  its  discretion  improperly  by  failing  to 
contact  the  Minister  to  obtain  permission  to  use  the  services  of  a proper 
independent  appraiser  to  establish  the  division  of  utility  costs  in  the 
building's  three  separate  areas.  Unfortunately,  since  the  commercial  area 
had  by  then  been  converted  to  apartments,  an  engineering  study  would  not 
now  show  the  actual  costs  as  they  were  in  1977. 

As  a result,  the  Ombudsman  supported  the  complainants'  contention 
and  recommended  to  the  Board  pursuant  to  Section  22(3)(g)  of  The 
Ombudsman  Act,  1975,  that  in  future,  where  the  Board  requests  the  Minister 
to  engage  an  expert  to  provide  technical  or  expert  assistance,  that  care  be 
taken  to  ensure  that  the  assistance  provided  is  timely,  and  that  it  correctly 
addresses  the  problem  faced  by  the  Board. 

The  Chairman  of  the  Board  noted  the  recommendation  and  stated  that 
it  would  be  carried  out  if  in  the  future  a similar  situation  should  arise. 
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DETAILED  SUMMARY  NO.  6 


Two  complainants,  inmates  of  a southwestern  detention  centre,  wrote 
letters  to  this  Office  describing  an  administrative  practice  which  they  said 
was  unreasonably  applied  in  their  cases. 

This  Office  notified  the  Deputy  Minister  of  Correctional  Services,  by 
letter,  of  the  Ombudsman's  intention  to  investigate  the  inmates'  complaints, 
which  were  stated  as  follows; 

"The  inmates  state  that  they  are  entitled  to  send  three 
letters  per  week  of  one  page  each.  They  explain  that 
if  they  use  more  than  one  page  when  writing  a letter, 
each  extra  page  they  use  is  subtracted  from  their 
entitlement  for  that  week.  The  complainants 
contend  that  the  established  practice  at  the  deten- 
tion centre  of  restricting  letters  to  one  page  in 
length,  is  unreasonable." 

The  Regional  Director  of  Institutional  Programs  replied  on  behalf  of 
the  Deputy  Minister.  The  complainants'  files  were  then  assigned  for 
investigation.  Our  investigator  reviewed  the  letter  control  log  kept  in  the 
unit  where  the  complainants  resided  and  the  Central  Letter  Control  Log, 
obtained  a copy  of  the  relevant  Institutional  Standing  Order,  and  conducted 
personal  interviews  with  three  members  of  the  correctional  staff  who  had 
worked  on  the  complainants'  unit  about  the  time  they  wrote  their  letters  to 
the  Ombudsman. 

In  his  letter,  the  Regional  Director  stated; 

"This  office  has  investigated  this  allegation  and  I am 
advised  that  inmates  at  (the  detention  centre)  are 
permitted  to  send  out  three  letters  per  week  which  is 
one  more  than  the  Regulations  call  for. 

The  allegation  that  'if  they  used  more  than  one  page 
when  writing  a letter,  each  extra  page  they  used  was 
subtracted  from  their  entitlement  for  that  week'  is 
unfounded.  The  Superintendent  has  informed  me  that 
this  has  never  been  the  practice  at  the  institution. 

Inmates  at  the  institution  are  provided  with  one  page 
of  writing  paper  and  the  Unit  Supervisor  may 
authorize  additional  writing  paper  when  it  is 
necessary. 

I have  discussed  the  complaint  with  the  Superinten- 
dent pointing  out  the  benefits  of  regular  corres- 
pondence occurring  between  the  inmate  and  his 
family  and  friends.  I have  been  assured  that  while 
appropriate  controls  must  be  placed  upon  letters 
mailed  from  the  institution  and  in  view  of  present 
financial  constraints  that  the  Superintendent  would 
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advise  Unit  Supervisors  to  use  good  judgement  in  the 
issuing  of  writing  paper  to  inmates.  Sufficient  sta- 
tionery will  be  made  available  to  the  inmates." 

This  Office's  investigation  confirmed  that  in  addition  to  privileged 
letters  and  business  letters,  inmates  were  permitted  a quota  of  three 
personal  letters  per  week.  The  existing  Institutional  Standing  Order  defined 
a letter  as  "should  be  one  page,  one  side  only".  However,  it  was  also  stated 
that  the  Unit  Supervisor  may  authorize  more  pages  as  he  considered 
necessary. 

However,  our  investigation  also  revealed  a divergence  of  opinion 
among  the  staff  concerning  whether  or  not,  for  the  purpose  of  controlling 
letter  quotas,  a single  letter  of  more  than  one  page  in  length  was  to  be 
considered  "a  letter"  or  several  letters.  This  inconsistency  caused  a 
particular  problem  for  one  of  our  complainants.  He  had  been  authorized  by 
the  unit  staff  to  use  six  sheets  of  stationery.  However,  the  three  letters  he 
wrote  (one  of  four  pages,  and  two  of  one  page  each  in  length)  were  returned 
to  him.  A Central  Control  check  apparently  determined  that  he  had 
exceeded  his  quota  of  three  letters  for  that  week. 

Based  on  the  information  obtained  thus  far,  the  Ombudsman  came  to 
the  possible  conclusion  that  while  the  practice  established  for  issuing 
personal  letters  to  inmates  was  not,  in  itself,  unreasonable,  this  practice 
might  have  been  administered  unreasonably  in  the  complainants'  cases 
because  the  wording  of  the  Institutional  Standing  Order  governing  this 
practice  was  not  clear. 

The  Ombudsman  reported  his  possible  conclusion  and  a possible 
recommendation  to  the  Superintendent  of  the  detention  centre,  the  Regional 
Director  and  the  Deputy  Minister.  Because,  in  the  Ombudsman's  view,  these 
persons  might  be  "adversely  affected",  he  accorded  them  an  opportunity  to 
make  representations  concerning  his  possible  adverse  report  pursuant  to 
Section  19(3)  of  The  Ombudsman  Act,  1973. 

In  response,  the  Superintendent  of  the  detention  centre  agreed  to 
amend  the  relevant  Institutional  Standing  Order  in  a manner  which  would 
ensure  that  staff  acted  consistently  when  issuing  stationery  to  inmates. 

In  view  of  the  Superintendent's  response,  as  well  as  the  fact  that  the 
Ministry  of  Correctional  Services  was  in  the  process  of  introducing  writing 
paper  that  would  permit  inmates  to  use  both  sides  of  the  paper,  the 
Ombudsman  was  of  the  opinion  that  the  complaints  under  investigation  had 
been  satisfactorily  resolved,  and  reported  accordingly  to  the  complainants 
and  to  the  Ministry. 
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DETAILED  SUMMARY  NO.  7 


The  complainant  wrote  to  this  Office  from  an  institution  in  eastern 
Ontario. 

One  of  our  investigators  subsequently  travelled  to  that  institution  to 
interview  the  complainant  regarding  his  allegations  of  unfair  treatment. 
The  complainant  alleged  that  he  had  been  charged  with  a misconduct  for 
Attack  or  Threaten  to  Attack  Another  Person,  when  he  himself  had  been  the 
victim  of  an  attack  by  another  inmate. 

After  the  Ministry  received  our  notification  of  intent  to  investigate 
this  complaint,  an  investigation  was  conducted  by  the  Inspections  Branch  of 
the  Ministry  of  Correctional  Services.  As  a result  of  this  investigation  by 
the  Ministry,  the  Deputy  Minister  of  Correctional  Services  directed  to  the 
institution  that  ten  days  of  Earned  Remission  be  returned  to  the 
complainant. 

The  question  of  whether  the  misconduct  should  be  removed  from  the 
complainant's  file  was  raised  with  the  Superintendent.  He  advised  that  the 
document  could  not  be  removed  but  that  a letter  could  be  added  to  the  file 
reflecting  that  the  misconduct  would  be  nullified. 

A document  was  also  included  in  the  file  of  the  complainant  nullifying 
the  misconduct  previously  given  to  him. 


DETAILED  SUMMARY  NO.  8 

An  inmate  in  an  eastern  correctional  facility  wrote  to  the  Office  of 
the  Ombudsman  contending  that  he  was  downgraded  to  Incentive  Allowance 
Level  1 from  Incentive  Allowance  Level  4,  for  allegedly  being  "unlawfully  at 
large  without  excuse"  pursuant  to  Section  133(1)  of  the  Criminal  Code. 

Prior  to  the  court  proceeding,  the  complainant  learned  that  he  had  not 
been  downgraded  based  on  his  standard  of  conduct,  industry  and  attitude 
within  the  institution.  Subsequent  to  the  complainant's  court  appearance,  in 
which  the  charge  was  dismissed,  the  complainant  found  that  he  was  in  fact 
earning  Incentive  Allowance  at  Level  1. 

The  complainant  advised  that,  on  one  occasion,  upon  his  return  to  the 
correctional  institution,  he  was  considered  by  the  institutional  authorities  to 
be  absent  from  the  institution  without  permission  and  was  advised  that  he 
was  on  misconduct.  The  complainant  was  later  informed  that  he  had  been 
downgraded  from  Incentive  Allowance  Level  4 to  Incentive  Allowance  Level 
1.  This  action  was  initiated  by  the  Superintendent  pursuant  to  Section  3-1, 
page  3 of  the  Ministry  of  Correctional  Services'  Manual  of  Standards  and 
Procedures  which  provides: 

"In  the  event  that  an  inmate  escapes  or  attempts  to 
escape  from  an  institution,  the  Regulations  authorize 
penalties  which  include  the  withdrawal  in  whole  or  in 
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part  of  privileges  ordinarily  earned  by  inmates.  With 
this  authority,  a Superintendent  may  revoke  the 
inmate's  privilege  of  earning  incentive  allowance  for 
a period  subsequent  to  the  misconduct.  Penalties 
involving  incentive  allowance  should,  at  no  time, 
affect  incentive  allowance  funds  earned  prior  to  an 
escape.  Escapees  will  continue  to  be  placed  auto- 
matically in  Level  1 of  the  incentive  allowance 
program  subsequent  to  their  return  to  the  institu- 
tional program." 

Also,  the  Superintendent,  pursuant  to  Section  29(1)  of  Ontario  Regu- 
lation 243/79  made  under  The  Ministry  of  Correctional  Services  Act,  1978, 
consulted  with  the  local  Crown  Attorney  to  determine  whether  the  case 
should  be  dealt  with  by  the  Crown  Attorney  under  criminal  law  or  by  the 
Superintendent  as  a matter  of  internal  discipline.  This  may  be  done  where 
the  inmate  has  allegedly  committed  a misconduct  that  also  constitutes  an 
indictable  offence  under  an  Act  of  Parliament.  Subsequently,  the  complain- 
ant was  informed  that  he  would  be  charged  in  Provincial  Court  with  being 
"unlawfully  at  large  without  excuse". 

Our  investigator  advised  the  Superintendent,  by  telephone,  of  our 
intent  to  investigate  pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1975, 
and  also  informed  him  that  a confirming  letter  would  be  forwarded.  Prior  to 
the  termination  of  the  telephone  conversation,  the  investigator  referred  the 
Superintendent  to  Section  29(2)  of  Ontario  Regulation  243/79  made  under 
The  Ministry  of  Correctional  Services  Act,  1978,  which  provides: 

"Where  a prosecution  is  commenced  against  an  inmate 
by  the  Crown  Attorney,  all  internal  disciplinary 
action  against  the  inmate  relating  to  the  alleged 
misconduct  shall  be  discontinued." 

In  addition,  the  Superintendent  was  informed  that  the  complainant's 
case  was  dismissed  at  court. 

Subsequently,  our  Office  received  a letter  from  the  Superintendent 
stating  that  the  complainant  would  be  reinstated  to  Incentive  Allowance 
Level  4 retroactively  to  the  date  on  which  he  was  returned  to  this 
institution  despite  the  fact  that  he  had  been  absent  from  the  institution 
without  permission  by  the  institutional  authorities. 


DETAILED  SUMMARY  NO.  9 

This  complainant  wrote  to  the  Ombudman  concerning  a refusal  of  the 
Ministry  to  grant  him  permission  to  mail  a letter  to  the  Federal  3ustice 
Minister  without  affixing  postage. 

During  an  interview  with  the  complainant,  the  complainant  indicated 
that  legislation  existed  which  permits  anyone  to  send  a letter  to  any  Federal 
Minister  or  Department  of  the  Federal  Government  without  having  to  affix 
postage.  Our  investigation  revealed  the  the  Superintendent  and  his  staff 


- 32  - 


were  not  aware  of  any  such  legislation  and  that  the  complainant  was  denied 
this  right  since  the  Ministry  of  Correctional  Services'  Manual  of  Standards 
and  Procedures,  stipulated  that  inmates  must  pay  postage  on  all  mail  unless 
the  inmate  did  not  have  an  Incentive  Allowance. 

In  accordance  with  the  requirements  of  Section  19(1)  of  The  Omb- 
udsman Act,  1973,  oral  notification  of  our  intent  to  investigate  the 
complainant's  concern  was  given  to  the  Superintendent  of  the  institution. 
The  Superintendent  confirmed  the  Ministry's  policy  that  postage  on  all  mail 
is  paid  by  the  inmates  unless  the  inmate  has  no  Incentive  Allowance  and  is 
destitute.  The  investigator  showed  the  Superintendent  a copy  of  the 
relevant  sections  of  The  Post  Office  Act  which  specified  certain  types  of 
mail  which  could  be  sent  free  of  postage.  The  Superintendent  suggested 
that  he  could  not  change  Ministry  policy,  however,  he  agreed  that  this 
concern  should  be  brought  to  the  attention  of  the  Deputy  Minister  of 
Correctional  Services. 

In  accordance  with  Section  19(3)  of  The  Ombudsman  Act,  1973,  the 
Ombudsman's  possible  conclusion  and  recommendation  were  set  forth  in  a 
letter  to  the  Deputy  Minister  of  Correctional  Services.  The  recommenda- 
tion was  that  the  Manual  of  Standards  and  Procedures  be  altered  so  that 
inmates  be  allowed  to  forward  mail  to  a Minister  or  any  Department  of  the 
Government  of  Canada  postage-free. 

A letter  was  subsequently  received  from  the  Deputy  Minister  of 
Correctional  Services  accepting  the  recommendation.  Amendments  were 
made  to  the  Manual  of  Standards  and  Procedures  to  reflect  an  inmate's 
privilege  to  forward  mail  to  a Minister  of  any  Department  of  the  Govern- 
ment of  Canada  free  of  postage. 

Accordingly,  the  Office  closed  this  file. 


DETAILED  SUMMARY  NO.  10 


This  complainant  wrote  to  the  Ombudsman  concerning  a misconduct  he 
received  while  incarcerated  at  a correctional  facility  in  western  Ontario. 
The  complainant  contended  that  he  had  been  wrongfully  identified  as  having 
participated  in  an  inmate  disturbance  but  nonetheless  had  forfeited  his  total 
Incentive  Allowance  and  fifteen  days  Earned  Remision. 

The  complainant  was  interviewed  by  an  investigator  and  advised  that 
the  Ministry,  on  its  own  motion,  had  decided  to  reinstate  his  Earned 
Remission,  but  not  his  Incentive  Allowance. 

It  was  alleged  by  the  complainant  that  he  had  concealed  himself  during 
the  time  of  the  disturbance.  As  the  complainant  contended  that  he  was 
innocent  of  any  involvement  regarding  the  disturbance,  he  wished  this 
Office  to  investigate  the  loss  of  his  Incentive  Allowance. 

The  Ministry  was  given  written  notification  of  our  intent  to  investi- 
gate, pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1975. 
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Our  review  of  the  institutional  reports  concerning  the  disturbance 
revealed  that  three  correctional  officers  had  identified  the  complainant  as  a 
non-participant  at  the  commencement  of  the  disturbance.  In  response  to 
our  19(1)  notification,  the  institutional  officials  reviewed  the  complainant's 
involvement  and  concluded  that  his  involvement  in  the  disturbance  "was  no 
longer  absolutely  certain". 

As  a result  of  this  Office's  investigation  into  the  complaint,  the 
Ministry  decided  to  return  the  Incentive  Allowance  standing  to  the  com- 
plainant's credit. 


DETAILED  SUMMARY  NO.  11 


The  complainant,  an  inmate  from  an  institution  in  the  western  region, 
requested  to  speak  to  our  investigator  when  he  attended  that  institution. 

His  complaint  was  that  he  had  not  been  granted  parole  pending  further 
investigation.  In  essence,  officials  of  the  Ontario  Parole  Board  would  not 
grant  him  Parole  until  they  had  ascertained  what  deportation  procedures  the 
Canadian  Department  of  Manpower  and  Immigration  would  follow.  Further- 
more, the  Board  wished  to  know  as  to  whether  he  had  outstanding  charges  in 
the  United  States. 

The  complainant  could  not  understand  the  criteria  on  which  the  Board 
based  its  decision,  in  view  of  the  fact  that  he  had  a written  order  from  the 
Department  of  Immigration  stating  that  he  would  be  deported  to  the  United 
States  upon  his  release  from  custody.  Furthermore,  while  incarcerated  he 
felt  that  he  had  no  opportunity  to  prove  to  the  Parole  Board  that  he  had  no 
outstanding  charges  in  the  United  States. 

Our  investigator  contacted  an  official  of  the  Western  Region  Parole 
Board.  He  informed  our  Office  that  the  Parole  Board  had  contacted  the 
Department  of  Immigration  and  that  the  complainant  had  been  granted 
parole  for  deportation  which  would  be  effective  within  the  next  three 
weeks.  Also,  the  official  stated  that  the  complainant  would  be  officially 
advised  of  the  Board's  decision  within  a few  days.  Accordingly,  we  advised 
the  complainant  that  his  problem  was  resolved  and  closed  our  file. 


DETAILED  SUMMARY  NO.  12 


The  complainant  wrote  to  us  from  a correctional  facility  in  western 
Ontario,  contending  firstly  that  the  institutional  authorities  had  lost  mail 
which  had  been  sent  to  him  and  secondly,  that  a substantial  delay  had 
occurred  in  providing  him  with  dentures. 

The  complainant  was  interviewed,  and  he  explained  that  he  believed  a 
letter  had  been  received  at  the  institution  on  the  same  day  that  he  was 
transferred  to  another  institution.  Subsequently,  when  the  complainant 
returned  to  the  initial  institution,  the  institutional  authorities  were  unable 
to  locate  the  letter  and  had  apologized  for  losing  it. 
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The  investigator  reviewed  the  mail  log  and  raised  the  concern  with  the 
institutional  staff  involved.  It  was  established  that  there  was  no  record  of 
incoming  mail  on  the  date  in  question  but  rather,  there  was  a letter  sent  by 
the  complainant  on  the  date  on  which  he  was  transferred.  The  correctional 
officers  involved  had  erroneously  advised  the  inmate  that  it  was  an  incoming 
letter  rather  than  one  sent  from  that  institution. 

The  complainant's  second  concern  involved  the  delay  in  receiving  his 
dentures.  The  complainant  said  he  had  three  front  teeth  removed  in 
mid-July  of  1979.  At  that  time  the  complainant  paid  $32.00  toward 
providing  false  teeth.  A tentative  appointment  was  made  for  the  complain- 
ant in  August,  1979  to  take  impressions  for  his  false  teeth.  The  dentist  was 
unable  to  keep  this  appointment  because  of  illness  and  was  unable  to  return 
until  November,  1979.  The  Ministry  had  made  arrangements  for  a dentist 
from  another  institution  to  attend  to  any  urgent  dental  concerns  of  inmates. 
Since  the  complainant's  dental  concern  was  not  considered  to  be  of  an 
urgent  nature,  the  taking  of  impressions  and  the  subsequent  providing  of 
false  teeth  was  delayed  until  the  regular  dentist  returned. 

The  complainant  was  concerned  that  he  had  paid  money  toward  the 
cost  of  his  dentures  and  he  was  not  going  to  receive  them  before  his 
discharge  date.  The  investigator  advised  the  inmate  that  it  was  open  to  him 
to  write  and  explain  his  concern  to  the  Dental  Consultant  for  the  Ministry  of 
Correctional  Services.  At  the  same  time,  the  investigator  advised  the 
inmate  that  he  would  make  inquiries  with  the  institution  and  follow  up  the 
complainant's  letter  to  the  Ministry's  Dental  Consultant. 

The  subsequent  investigation  and  contact  with  the  Dental  Consultant 
confirmed  that  the  institutional  dentist  had  been  seriously  ill  and  that  the 
complaint  was  not  considered  to  be  urgent.  Nevertheless  the  Dental 
Consultant  made  arrangements  for  impressions  to  be  taken  for  false  teeth 
and  for  the  impressions  to  be  sent  to  a commercial  denture  clinic  for  fast 
service  rather  than  forwarding  the  impressions  to  the  regular  denture  clinic 
for  the  Ministry.  The  consultant  advised  the  investigator  that  the  complain- 
ant would  have  his  impressions  taken,  receive  his  false  teeth  and  have  any 
required  adjustments  made  prior  to  his  release  date.  The  consultant 
indicated  that  he  had  forwarded  a letter  to  the  complainant  explaining  these 
arrangements. 

Our  investigator  subsequently  contacted  the  Ministry  of  Correctional 
Services  who  confirmed  that  all  dental  work  had  been  completed. 
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DETAILED  SUMMARY  NO.  13 


This  complainant  first  wrote  our  Office  on  September  17,  1977, 
complaining  of  a decision  rendered  by  the  Ontario  Arts  Council. 

He  contended  that  the  Council  had  unjustly  denied  an  application  for  a 
grant  made  by  the  periodical  he  published,  and  that  the  Council  had  not 
afforded  him  the  right  to  a hearing  before  the  panel  of  judges  who 
adjudicated  his  application,  thus  precluding  him  from  stating  his  case  in 
person  or  answering  any  questions  that  a judge  might  have.  He  also 
complained  that  the  individual  judges  who  compose  a panel  are  not  made 
known  to  an  applicant.  The  applicant  is  therefore  unaljle  to  ascertain  if  any 
individual  judge  is  either  properly  qualified  or  may  be  biased  against  him. 

The  Ombudsman  informed  the  Vice-Chairman  of  the  Ontario  Arts 
Council  of  his  intention  to  investigate  this  complaint. 

Our  investigation  included  interviews  with  the  complainant,  the 
Director  of  Policy  and  Planning  of  the  Ontario  Arts  Council,  the  Ontario 
Arts  Council's  Literary  Film  Officer,  and  the  Secretary  of  the  Canada  Arts 
Council.  In  addition,  the  investigator  corresponded  with  the  British 
Columbia  Arts  Board  and  the  Manitoba  Arts  Council. 

The  complainant  applied  for  assistance  in  the  Ontario  Arts  Council's 
periodical  adjudications  of  both  1976  and  1977.  Each  year  his  application 
was  assessed  by  a periodical  panel  comprised  of  15  persons.  This  panel  was 
divided  into  5 sub-panels  of  3 persons,  each  panel  reviewing  periodicals  in  2 
to  6 categories.  One  sub-panel  was  supplied  with  the  complainant's  appli- 
cation and  sample  issues  of  his  periodical.  Each  panelist  was  asked  to  read 
the  periodical,  keeping  the  following  criteria  in  mind: 

a)  consistent  concern  with  artistic  expression; 

b)  quality  of  writing  and  presentation,  etc.; 

c)  contribution  to  the  public  at  large  and  the  par- 
ticular field  served;  and 

d)  financial  need  as  indicated  on  the  application 
form. 

The  sub-panel  met  independently  before  the  meeting  of  the  whole 
panel,  in  order  that  consensus  on  the  recommendation  regarding  each 
periodical  reviewed  by  the  sub-panel  could  be  reached. 

At  the  general  meeting  of  the  whole  panel  all  recommendations 
regarding  all  the  periodicals  examined  were  discussed  and  debated.  The 
comments  of  the  panelists  on  each  periodical  were  recorded  by  the  Literary 
Officer  in  the  form  of  brief  unidentified  quotations  for  later  reference.  The 
panel's  grant  recommendations  were  also  recorded  and  subsequently 
presented  to  the  Council  as  consensual  recommendations  of  the  full  panel. 
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In  both  1976  and  1977,  the  panel  recommended  to  the  Council  that  no 
grant  be  given  to  the  complainant's  periodical.  The  Council  concurred  with 
the  panel's  recommendation  in  each  case,  and  the  complainant  was  advised 
in  a letter  from  the  Vice-Chairman  that  his  magazine  was  denied  a grant, 
although  no  reasons  were  given. 

The  complainant  was  advised  that  if  he  wished  to  make  further 
enquiries  concerning  the  jury's  comments,  he  could  contact  the  Literary 
Officer.  However,  when  asked,  the  Literary  Officer  did  not  provide  details 
of  the  panelists'  criticisms,  only  the  overall  consensus  of  the  panel. 
Furthermore,  the  members  of  the  panel  were  not  identified.  The  complain- 
ant was  hence  of  the  opinion  that  he  was  not  provided  with  adequate  reasons 
for  the  denial  of  a grant. 

An  applicant  who  seriously  disputed  the  Council's  decision  was  advised 
that  he  or  she  could  request  an  appeal  of  the  decision  by  writing  a letter  to 
the  Chairman  requesting  a review,  and  supplying  any  new  or  additional 
information.  Accordingly,  the  complainant  wrote  to  the  Chairman 
requesting  that  the  Council  review  its  decision  to  deny  his  periodical  a grant 
on  the  1977  application.  The  Council  reviewed  the  complainant's  application 
but  voted  to  uphold  its  earlier  decision. 

With  respect  to  the  complainant's  contention  about  disclosure  of 
panelists'  names,  the  Ontario  Arts  Council  advised  that  although  the  names 
of  the  adjudicators  are  included  in  the  overall  list  of  advisors  and  con- 
sultants printed  in  the  Council's  Annual  report,  it  was  only  by  ensuring  the 
anonymity  of  its  adjudicators  that  it  was  able  to  secure  the  services  of 
experts  on  its  panels.  However,  the  investigator  learned  that  both  the 
Canada  Arts  Council  and  the  Manitoba  Arts  Council  do  release  the  names  of 
adjudicators  to  applicants  at  the  completion  of  a competition  and  neither 
jurisdiction  claimed  to  have  any  difficulty  in  finding  adjudicators. 

The  Ontario  Arts  Council  stated  that  if  the  panelists'  names  were 
released,  the  panelists  would  be  reluctant  to  give  "honest"  and  "accurate" 
opinions  of  the  work  being  assessed.  However,  the  contrary  argument  was 
made  that  if  the  panelists  knew  their  names  would  be  released,  they  would 
be  more  "conscientious"  in  their  decisions. 

After  a careful  examination  of  the  available  evidence,  the  Ombudsman 
formed  the  view  that  it  was  open  to  him  to  conclude  that  the  Ontario  Arts 
Council  was  "unreasonable"  within  the  meaning  of  Section  22(1  Xb)  of  The 
Ombudsman  Act,  1973,  in  omitting  to  provide  complete  details  to  applicants 
of  the  reasons  for  denying  them  grant  applications,  and  in  not  providing  to 
applicants  the  names  of  the  panelists  after  the  competition  has  taken  place. 
Accordingly,  he  reported  his  possible  conclusions  to  the  Vice-Chairman, 
together  with  his  possible  recommendations  that  after  an  adjudication  has 
been  completed,  the  names  of  the  panelists  should  be  released,  and  that 
details  of  the  reasons  for  the  denial  of  a grant  should  be  given  to 
unsuccessful  applicants. 

Because,  in  the  Ombudsman's  view,  the  Council  might  be  "adversely 
affected"  by  his  possible  conclusions  and  recommendations,  he  accorded  to 
the  Council  the  opportunity  to  make  representations  respecting  the  possible 
adverse  report.  Representations  were  received  on  behalf  of  the  Council  by 
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letter  dated  3uly  31,  1979,  in  which  the  Council  stated  its  willingness  to 
implement  the  Ombudsman's  possible  recommendations. 

Having  reviewed  the  Council's  representations,  the  Ombudsman  was  of 
the  view  that  the  intended  course  of  action  was  a satisfactory  resolution  to 
the  complainant's  contentions  and  that  no  further  action  was  required  by  our 
Office. 


DETAILED  SUMMARY  NO. 


This  complainant  wrote  to  us  complaining  that  the  Ontario  Lottery 
Corporation  had  revoked  his  licence  to  purchase  and  sell  Wintario  and 
Provincial  lottery  tickets  as  a retailer  after  criminal  assault  charges  were 
laid  against  him.  The  complainant  was  of  the  view  that  as  he  had  not  yet 
been  convicted,  but  merely  charged  with  common  assault,  his  licence  should 
be  reinstated  until  he  is  found  guilty  by  a court  of  law. 

The  Ontario  Lottery  Corporation  markets  its  tickets  by  a system  of 
independent  distributors  who  select  their  own  retailers  who  in  turn  receive 
authorization  certificates  from  the  Corporation. 

At  the  time  the  complainant  received  his  original  retailer's  licence  he 
was  selling  within  the  territory  granted  by  the  Corporation  to  an  authorized 
distributor  from  whom  he  purchased  all  his  lottery  tickets.  Later,  however, 
in  conjunction  with  the  launching  of  the  Provincial  lottery,  the  Corporation 
conducted  a major  reorganization  of  the  distributorship  territories,  re- 
drawing territorial  boundaries  and  creating  new  territories.  This  resulted  in 
the  complainant  having  to  purchase  his  tickets  from  another  wholesaler 
whose  territory  now  covered  the  area  in  which  he  carried  on  his  retail 
operations.  That  company's  manager  suspected  that  the  complainant  was 
retailing  tickets  which  had  not  been  purchased  wholesale  from  his  company, 
thus  violating  the  Ontario  Lottery  Corporation  marketing  procedures.  An 
altercation  ensued  when  the  company's  salesman  visited  the  complainant  to 
deliver  tickets  and  found  that  the  complainant  had  already  purchased  his 
supply  elsewhere.  The  incident  resulted  in  criminal  charges  of  assault  being 
laid  against  the  complainant. 

Shortly  thereafter,  the  complainant  received  a letter  from  the 
Marketing  and  Sales  Manager  of  the  Ontario  Lottery  Corporation  advising 
him  that  his  selling  licence  was  temporarily  suspended  until  the  charges  had 
been  resolved.  The  complainant  wrote  to  the  Corporation  requesting  that 
his  licence  be  reinstated  but  the  Board  refused. 

When  the  complainant  came  to  trial,  the  party  who  had  laid  the  charge 
failed  to  appear,  and  the  Crown  withdrew  the  charges.  During  the  month 
following  the  trial,  the  Board  of  Directors  of  the  Corporation  met  and 
decided  to  reinstate  the  complainant's  authorization  as  a retailer. 

The  Ombudsman  noted  that  the  authorization  was  never  revoked  by 
the  Corporation,  but  was  merely  suspended.  Nor  did  the  complainant  appear 
to  have  suffered  any  significant  monetary  loss  as  a result  of  this  suspension. 
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However,  during  the  course  of  the  investigation,  it  appeared  to  the 
Ombudsman  that  there  might  be  sufficient  grounds  for  making  a report  or 
recommendation  which  might  adversely  affect  the  Ontario  Lottery  Corpor- 
ation and  its  Marketing  and  Sales  Manager.  As  a result,  and  in  accordance 
with  Section  19(3)  of  The  Ombudsman  Act,  1973,  letters  were  sent  to  the 
Chairman  of  the  Board  of  Directors  of  the  Ontario  Lottery  Corporation  and 
to  the  Corporation’s  Marketing  and  Sales  Manager,  giving  them  the  oppor- 
tunity to  make  representations  to  the  Ombudsman  concerning  the  possible 
adverse  report. 

Further,  it  appeared  to  the  Ombudsman  that  it  might  be  open  to  him 
to  conclude  that  the  suspension  on  the  basis  of  the  criminal  charges  alone 
was,  within  the  language  of  Section  22(1  )(b)  of  The  Ombudsman  Act,  1973 
"unreasonable,  unjust,  (and)  oppressive". 

The  Corporation  made  oral  and  written  submissions  through  its 
counsel.  In  its  submissions  the  Corporation  took  the  position  that  the 
complainant's  authorization  was  not  suspended  on  the  ground  that  he  was 
charged  with  a criminal  offence,  but  because  of  his  refusal  to  buy  tickets 
from  the  distributor  within  whose  territory  his  retail  outlet  was  located. 
The  Board  also  indicated  that  it  did  not  wish  to  associate  the  Ontario 
Lottery  Corporation  with  the  kind  of  violent  and  unseemly  activities  that 
had  occurred  in  this  case. 

In  the  Ombudsman's  view,  the  suspension  of  the  complainant's  author- 
ization as  a retailer  had  to  be  placed  in  its  proper  context.  Although  the 
Ombudsman  accepted  both  the  Corporation's  concern  that  the  complainant 
was  not  complying  with  its  marketing  requirements,  and  the  possibility  that 
the  incident  might  reflect  badly  on  the  Ontario  Lottery  Corporation,  he 
nevertheless  was  of  the  view  that,  based  on  the  language  of  the  letter  from 
the  Marketing  and  Sales  Manager  of  the  Ontario  Lottery  Corporation  to  the 
complainant,  the  latter  concluded  quite  reasonably  that  he  had  been 
suspended  on  the  ground  that  he  had  been  charged  with  a criminal  offence. 
It  also  was  the  Ombudsman's  understanding  that  the  Corporation's  Marketing 
and  Sales  Manager  had  acted  without  legal  advice  and  without  consulting  the 
Board  of  Directors  and  that  this  action  had  been  confirmed  by  the  Board  a 
short  time  later. 

The  Ombudsman  believed  the  real  matter  in  issue  in  this  investigation 
to  be  whether  the  Corporation  ought  to  have  taken  steps  to  suspend  the 
authorization  without  first  granting  the  complainant  a hearing.  The 
Corporation  submitted  that  the  retailer's  authorization  is  not  a licence  in 
the  legal  sense  and,  therefore,  the  complainant  had  no  right  to  a hearing. 

It  is  difficult  to  characterize  in  legal  terms  the  authorization  which 
denotes  someone  as  an  "authorized  retailer  of  the  Ontario  Lottery 
Corporation".  The  certificate  provides  some  proof  that  the  holder  is  selling 
lottery  tickets  in  accordance  with  a lottery  scheme  established  by  the 
province,  and  so  affords  the  protection  available  under  Section  190  of  the 
Criminal  Code.  In  addition,  only  authorized  retailers  are  eligible  to  receive 
bonuses  for  selling  winning  tickets.  Thus,  by  suspending  the  complainant's 
authorization,  first  the  Corporations'  Marketing  and  Sales  Manager,  and  then 
the  Corporation,  did  mean  to  impose  some  sanction  upon  the  complainant, 
albeit  temporarily. 
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Furthermore,  although  there  is  no  provision  in  The  Ontario  Lottery 
Act,  1974  and  the  Regulation  expressly  forbidding  sale  of  the  Corporation's 
lottery  tickets  to  the  public  by  anyone  other  than  an  authorized  retailer,  the 
provisions  which  are  in  force  seem  to  demand  that  tickets  be  marketed  by 
persons  who  are  authorized  to  do  so.  While  it  may  be  true  that  the  selection 
of  retailers  is  left  in  practice  to  the  distributors,  who  constitute  the 
cornerstone  of  the  Corporation's  marketing  system,  the  authorization 
granted  by  the  Corporation  to  retailers  implies  some  control  of  marketing 
procedures  by  the  Corporation  in  respect  of  retailers,  consistent  with  the 
legislative  provisions.  At  the  very  least,  the  certificate  of  authorization 
indicates  that  the  Corporation  has  given  its  sanction  and  approval  to  the 
holder  who  thereby  has  the  legal  authority  to  act  as  a retailer  of  the 
Corporation's  lottery  tickets. 

Therefore,  the  Ombudsman  concluded  that  the  Corporation,  in  order  to 
act  fairly  when  considering  the  suspension  of  a retailer's  authorization, 
should  allow  the  retailer  some  opportunity  to  put  forward  his  position  before 
taking  the  action  to  suspend. 

To  grant  such  an  opportunity  would  not  be  any  great  inconvenience  to 
the  Corporation,  given  how  rarely  circumstances  arise  in  which  the  Corpor- 
ation is  required  to  consider  suspending  or  revoking  an  authorization.  Nor  is 
a formal  hearing,  with  all  that  it  implies,  called  for  here.  It  would  have 
been  enough  to  let  the  complainant  know  what  the  concerns  of  the 
Corporation  were,  as  well  as  what  sanction  the  Corporation  was  considering 
imposing  if  those  concerns  were  not  met  satisfactorily  by  the  complainant, 
and  to  have  allowed  him  to  respond.  This  could  have  been  accomplished 
informally.  If  the  primary  concern  of  the  Corporation  was  the  complainant's 
alleged  non-compliance  with  its  marketing  procedures,  then  in  the 
Ombudsman's  opinion,  affording  him  a chance  to  tell  his  side  before  action 
was  taken  to  suspend  his  authorization  would  not  necessarily  have  prejudiced 
the  complainant  in  his  defence  to  the  criminal  prosecution  instituted  by  the 
salesman. 

Accordingly,  the  Ombudsman  concluded,  pursuant  to  Section  22(l)(b) 
of  The  Ombudsman  Act,  1975  that  the  act  of  suspending  the  complainant's 
authorization  as  a retailer  of  the  Ontario  Lottery  Corporation  was  "un- 
reasonable", in  that  the  act  was  done  without  affording  the  complainant  any 
opportunity  to  respond  to  the  concerns  of  the  Corporation  prior  to  the 
suspension.  However,  in  forming  his  opinion,  the  Ombudsman  did  not 
conclude  that  the  concerns  which  the  Marketing  and  Sales  Manager  and  the 
Corporation  had  in  mind  were  improper,  or  that  they  had  acted  in  any  way  in 
bad  faith. 

Hence,  it  was  the  Ombudsman's  recommendation,  pursuant  to  Section 
22(3)(g)  of  The  Ombudsman  Act,  1975  that  in  future  the  Ontario  Lottery 
Corporation  or  its  officers  afford  a reasonable  opportunity  to  be  heard  to 
the  individual  whose  authorization  the  Corporation  is  proposing  to  suspend 
or  revoke  before  acting  to  carry  out  the  proposal.  In  view  of  the 

reinstatement  of  the  complainant  as  an  authorized  retailer  of  the  Corpor- 
ation, and  in  view  of  the  insignificant  financial  loss  the  supsension  had 
occasioned  him,  the  Ombudsman  was  of  the  view  that  no  further 
recommendation  was  appropriate  in  this  case. 
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Following  receipt  of  the  Ombudsman's  report,  the  Managing  Director 
of  the  Ontario  Lottery  Corporation  wrote  the  Office  confirming  the 
reinstatement  of  the  complainant  and  advising  the  Ombudsman  that  in 
future  cases  the  Corporation  would  follow  the  recommendation  made  by 
him,  provided  that  it  is  possible  to  establish  contact  with  the  individual, 
withdrawal  of  whose  licence  is  being  contemplated. 
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DETAILED  SUMMARY  NO.  15 


This  complainant  wrote  to  our  Office  in  January,  1978  complaining 
that  a subcontractor  working  for  the  Ministry  of  the  Environment  damaged 
trees,  shrubs,  outside  stairs  and  an  electrical  sign  on  the  front  of  her 
cottage.  She  contacted  the  engineer  working  on  the  project  and  agreed  to 
waive  the  loss  of  the  electric  sign  and  the  expense  for  electrical  and 
plumbing  repairs  if  the  company  would  replace  the  stairs.  The  sub- 
contractor replaced  the  damaged  stairs  with  another  set.  In  September  of 
1977  the  complainant  wrote  to  her  M.P.P.  complaining  that  the  stairs 
installed  were  unsatisfactory  because  they  were  a second-hand  set, 
unattractive,  and  they  were  unstable. 

Her  M.P.P.  referred  her  to  the  Ministry  of  the  Environment  which 
denied  liability  and  referred  her  to  the  subcontractor's  insurer.  Her  M.P.P. 
then  advised  her  to  take  legal  action  if  she  was  unable  to  obtain  a 
settlement. 

The  complainant  contended  that  the  Ministry  has  a responsibility  to 
supervise  contracts  which  it  lets  out  and  felt  that  the  Ministry  had  not 
accepted  its  responsibility.  She  agreed  to  settle  for  a good  set  of  stairs 
installed  by  a contractor  of  her  choice. 

The  Ombudsman  informed  the  Deputy  Minister  of  the  Ministry  of  the 
Environment  on  March  21,  1978  of  his  intention  to  investigate  this 
complaint. 

Our  investigation  indicated  that  the  Ministry  let  a contract  to  a 
subcontractor  for  the  construction  of  sewers  in  the  township.  The  Ministry 
required  the  subcontractor  to  take  out  liability  insurance  which  he  did.  It 
appeared  that  during  the  construction  of  the  sewers  a number  of  properties 
were  damaged. 

In  January,  1978  the  subcontracting  company,  through  its  solicitor, 
requested  that  the  insurance  company  settle  some  seven  claims  outstanding 
against  the  project.  However,  in  this  case  the  subcontractor  chose  to 
replace  the  damaged  stairs  rather  than  refer  the  matter  to  the  insurer. 

Our  investigator  visited  the  complainant  on  October  8,  1978  to 
examine  the  replacement  set  of  stairs  that  were  provided  by  the  contractor 
and  confirmed  that  the  replacement  stairs  were  pre-used. 

During  the  course  of  our  investigation  it  appeared  to  the  Ombudsman 
that  it  might  be  open  to  him  to  conclude  that  the  Ministry  had  acted  in  an 
"oppressive  manner"  within  the  meaning  of  Section  22(1  )(b)  of  The  Ombuds- 
man Act,  1975  in  declining  to  ensure  that  the  complainant  was  fully 
compensated  for  the  damages  and  by  merely  referring  the  complainant  to 
legal  remedies  against  the  contractor. 

Thus,  the  Ombudsman  made  the  tentative  recommendation  in 
accordance  with  Section  22(3)(g)  of  The  Ombudsman  Act,  1975; 
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"That  the  Ministry  accept  the  responsibility  for  com- 
pensation of  or  otherwise  make  good  the  losses." 

Since  the  Ombudsman  felt  that  the  Ministry  might  be  "adversely 
affected"  by  his  possible  conclusion  and  recommendation,  he  accorded  to  the 
Ministry  the  opportunity  to  make  representations  respecting  the  possible 
adverse  report  pursuant  to  Section  19(3)  of  The  Ombudsman  Act,  1973. 

Representations  were  received  on  behalf  of  the  Ministry  by  letter 
dated  December  10,  1979.  The  Ministry  stated  that  it  was  its  information 
that  the  stairs  and  shrubs  which  were  damaged  were  located  partly  within 
the  road  allowance  and  partly  on  the  complainant's  property  and  that  the 
damaged  sign  was  entirely  on  the  road  allowance.  It  was  the  Ministry's 
position  that  it  had  no  obligation  to  restore  features  that  are  privately 
owned  and  are  within  the  road  allowance  without  the  consent  of  the 
municipality:  however,  its  policy  is  to  make  reasonable  restoration  unless 
directed  otherwise  by  the  municipality.  The  Ministry  took  the  position  that 
the  damaged  stairs  were  replaced  with  stairs  which  appeared  to  the 
consulting  engineer  to  be  satisfactory  and,  to  the  best  of  his  knowledge,  of 
equivalent  quality  to  the  original  stairs,  and,  that  to  the  best  of  the 
consulting  engineer's  knowledge,  reasonable  restoration  of  the  vegetation 
was  made.  It  denied  liability  for  the  damaged  sign  as  it  was  installed  on  the 
road  allowance  without  the  approval  of  the  municipality. 

Specifically,  in  respect  of  the  stairs,  the  Ministry  stated  that  it 
appeared  that  the  lower  portion  of  the  stairs  was  located  on  the  complain- 
ant's property  whereas  the  upper  portion  was  located  on  the  road  allowance. 
Apparently  the  lower  portion  may  have  been  disturbed  as  a result  of  a 
necessary  disruption  of  the  upper  portion.  In  such  a case  the  Ministry  was  of 
the  opinion  that  there  would  be  no  negligence  on  the  part  of  its  contractor. 
Nevertheless  it  was  pointed  out  the  contractor  did  replace  the  stairs. 

The  Ministry's  letter  concluded  with  the  statement  that  it  had  no  legal 
liability  to  the  complainant.  However,  as  it  was  possible  that  the  vegetation 
referred  to  was  not  restored  to  a condition  equal  to  the  original,  the 
Ministry  was  prepared  to  make  an  offer  of  $75.00  in  final  settlement  of  all 
outstanding  claims  as  a gesture  of  goodwill. 

Subsequently  the  complainant  confirmed  to  our  Office  that  the  settle- 
ment proposed  by  the  Ministry  was  acceptable  to  her  and  accordingly  the 
Ombudsman  terminated  his  investigation  of  this  complaint  and  the  file  was 
closed. 
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DETAILED  SUMMARY  NO.  16 


The  complainant  wrote  to  this  Office  and  referred  to  legal  action  he 
attempted  to  take  against  a central  Ontario  mental  health  facility.  His 
lawyer  had  advised  him  that  the  time  had  expired  within  which  actions 
against  the  mental  health  facility  and  its  doctors  might  have  been 
commenced.  The  complainant  requested  the  Ombudsman  to  investigate  his 
complaint. 

The  Deputy  Minister  of  Health  was  advised  by  letter,  pursuant  to 
Section  19(1)  of  The  Ombudsman  Act,  1973,  of  the  Ombudsman's  intention  to 
investigate  the  complainant's  claim,  that  a doctor  had  compelled  him  to 
take  a drug  (Antabuse),  the  effects  of  which  caused  a degree  of  permanent 
disability,  so  that  he  was  incapable  of  resuming  his  former  occupation  as  a 
casual  labourer;  the  complainant  contended  he  should  be  compensated  for 
his  loss  of  income  due  to  this  disablement. 

The  Deputy  Minister  stated  his  position  with  respect  to  this  complaint, 
following  which  the  complainant's  file  was  assigned  for  further  investiga- 
tion. Information  was  obtained  from  a community  hospital,  the  mental 
health  facility  and  from  a neurologist  who  administered  a physical  treat- 
ment program  for  the  complainant.  This  neurologist  reassessed  the 
complainant's  condition  at  the  request  of  the  Ombudsman.  This  assessment 
included  electromyographic  and  nerve  conduction  studies.  The  Ombudsman 
retained  the  services  of  a specialist  in  clinical  psychopharmacology  to 
advise  him  on  the  indications  for  the  prescription  of  Antabuse  in  the 
complainant's  case.  The  information  resulting  from  this  investigation  was 
ultimately  subjected  to  thorough  legal  research. 

In  his  reply  to  the  Ombudsman's  notice  of  intent  to  investigate  this 
complaint,  the  Deputy  Minister  of  Health  said  he  was  advised  by  his  staff 
that  the  complainant  had  a long  history  of  aggressive  behaviour  relating  to 
alcohol  abuse.  He  took  the  position  that  the  complainant  had  agreed  to  take 
Antabuse  as  a deterrant  to  his  involvement  with  alcohol.  The  Deputy 
Minister  stated  that  "at  no  time  was  there  any  observation  that  would 
indicate  any  type  of  disability  of  this  man  in  relationship  to  the  side  effect 
of  the  medication". 

This  Office's  investigation  revealed  that  the  complainant  had  been 
charged  with  a criminal  offence  and  was  said  to  have  been  under  the 
influence  of  drugs  when  he  committed  this  crime.  At  his  trial,  he  was  found 
not  guilty  by  reason  of  insanity  and  thereafter  detained,  under  a Warrant  of 
the  Lieutenant  Governor,  in  a secure  psychiatric  unit.  Eventually,  an 
Order-in-Council  permitted  the  complainant's  transfer  to  the  central 
Ontario  community  mental  health  facility. 

The  complainant  was  said  to  have  displayed  evidence  of  intoxication 
on  two  occasions  following  his  transfer  to  this  facility.  During  one  of  these 
episodes  he  broke  a window.  Because  of  these  incidents,  his  attending 
physician  ordered  that  0.5  grams  of  Antabuse  be  administered  to  him  each 
morning. 
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The  complainant  subsequently  reported,  over  a two-month  period, 
tiredness,  headaches,  chest  pain  and  general  weakness,  which  he  attributed 
to  the  Antabuse.  He  refused  to  go  to  work  and  wished  to  speak  to  his 
attending  physician  with  a view  to  having  the  Antabuse  discontinued.  The 
nursing  staff  recorded  that  they  contacted  the  attending  physician,  who 
made  six  recommendations  concerning  the  complainant's  treatment  pro- 
gram. One  of  these  was  written  as  "he  is  to  take  the  Antabuse  without  fail". 
Another  was  stated  as  "if  (the  complainant)  does  not  abide  by  these 
recommendations,  he  will  be  immediately  transferred  to  (a  secure  psychi- 
atric unit)".  Later,  the  complainant,  in  a personal  interview  with  his 
attending  physician,  requested  the  Antabuse  be  discontinued.  The  attending 
physician  wrote  that  he  "discussed  this  with  (the  complainant)  at  length  and 
suggested  that  he  continue  with  Antabuse.  During  the  instances  where  he 
got  himself  into  problems  with  staff  and  administration  it  would  appear  that 
alcohol  has  been  a motivating  factor...". 

Two  months  later,  the  nursing  staff  recorded  that  the  complainant  was 
"not  feeling  well  because  of  flu  symptoms  and  sore  legs".  The  complainant 
missed  a week's  work.  He  was  seen  by  a medical  consultant  who  ordered  x- 
rays.  The  x-rays  were  reported  as  negative  for  any  pathology.  About  two 
weeks  later,  the  attending  physician  noted  the  complainant's  reports  of 
continuing  foot  pain.  He  again  referred  the  complainant  to  a medical 
consultant  who,  in  turn,  arranged  an  appointment  at  the  orthopaedic  clinic 
of  a community  hospital.  The  complainant  was  admitted  to  the  neurological 
service  of  this  hospital  for  an  investigation  of  his  medical  condition.  This 
resulted  in  the  finding  that  the  complainant  had  "a  progressive  peripheral 
neuropathy  which  is  compatible  with  a diagnosis  of  disulfiram  (Antabuse) 
neuropathy". 

The  neurologist  stated  that  following  the  complainant's  attendance  as 
an  outpatient  at  the  neurology  clinic  of  the  community  hospital  for  about 
three  months,  there  "had  been  considerable  improvement"  (but)  "there  was, 
nevertheless,  some  weakness  of  the  small  muscles  of  his  hands  and  of  the 
lower  leg  and  feet".  After  his  updated  assessment,  the  neurologist  reported 
to  this  Office  that: 

"The  diagnosis  is  considered  to  be  peripheral  neuro- 
pathy probably  secondary  to  disulfiram  (Antabuse). 

He  has  residual  weakness  of  his  ankles  which  would 
explain  his  difficulty  walking  over  irregular  surfaces. 

It  is  now  eighteen  months  since  the  onset  of  his 
neuropathy.  Although  further  recovery  might  occur, 
it  is  most  unlikely. 

In  my  opinion,  therefore,  he  will  continue  to  have  a 
residual  functional  disability  (I  estimate  that  he  has 
lost  twenty  percent  of  normal  function).  He  should 
be  able  to  work  at  light  jobs  (e.g.  interior  decorat- 
ing), but  would  be  expected  to  have  difficulty  on 
rough  ground  (e.g.  as  in  construction)  and  should  not 
work  at  heights." 


The  specialist  in  clinical  psychopharmacology,  retained  by  the 
Ombudsman,  advised  that  the  use  of  disulfiram  on  a compulsory  basis  for 
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such  a patient  was  a reasonable  tactic.  He  stated  there  was  evidence  that 
disulfiram  in  such  situations  could  force  abstinence  from  alcohol.  He 
described  other  aspects  of  disulfiram  pertinent  to  the  complainant's  case. 
He  said  the  drug  was  "believed"  by  therapists  and  patients  to  be  a far  more 
effective  deterrant  than  had  actually  been  demonstrated;  the  relatively  high 
frequency  of  side  effects  of  the  drug  at  a dose  of  0.5  grams  daily  was  not 
widely  appreciated  because  most  patients  did  not  take  the  drug  as  recom- 
mended; in  the  complainant's  case,  he  probably  was  at  increased  risk  to  the 
toxicity  because  he  was  required  to  take  the  drug;  patients  administered 
disulfiram  should  have  a full  examination  of  the  cardiovascular  system,  liver 
and  neurologic  systems  prior  to  starting  the  drug  and  every  four  weeks 
thereafter. 

The  Ombudsman's  advisor  concluded  that  in  the  complainant's  case, 
the  choice  of  therapy  was  reasonable  but  certainly  coercive  because  the 
complainant  was  told  he  could  not  remain  at  the  central  Ontario  community 
mental  health  facility  unless  he  took  the  drug.  The  Ombudsman's  advisor 
was  of  the  oinion  that  the  therapy  was  not  improperly  discriminating  since 
the  complainant  appeared  to  have  had  the  problem  for  which  the  drug  was 
alleged  to  be  effective.  However,  he  felt  that  had  the  complainant  been 
more  carefully  monitored,  with  an  awareness  of  the  potential  for  toxicity, 
the  adverse  effect  could  possibly  have  been  averted.  Nonetheless,  the 
Ombudsman's  advisor  also  thought  that  the  complainant's  management, 
while  short  of  the  optimal,  was  representative  of  the  current  practice  when 
this  drug  was  administered. 

In  his  report  to  the  complainant  and  to  the  Deputy  Minister  of  Health, 
the  Ombudsman  concluded  that  the  action  complained  of  was  not  "unreason- 
able, unjust,  oppressive,  or  improperly  discriminatory"  in  the  complainant's 
case.  Nevertheless,  the  Ombudsman  felt  it  might  serve  a useful  purpose  if 
the  comments  made  by  his  expert  advisor,  about  the  effectiveness  and  side 
effects  of  Antabuse,  as  well  as  the  requirement  for  a full  examination 
before  and  during  the  use  of  this  drug,  were  disseminated  as  widely  as 
possible  to  medical  personnel  within  the  provincial  psychiactric  hospitals 
network. 

The  Ombudsman  suggested  that  the  Deputy  Minister  of  Health 
consider  the  circulation  of  a general  memorandum  to  illustrate  the  pre- 
cautions that  the  specialist  in  psychopharmacology  had  suggested  to  reduce 
the  possibility  of  adverse  effects  on  patients  in  circumstances  similar  to 
those  of  the  complainant. 

The  Deputy  Minister  of  Health  replied  that  his  staff  were  in  agree- 
ment with  the  Ombudsman  suggestion  and  were  preparing  a suitable 
memorandum  in  consultation  with  the  psychopharmacologist  who  had 
advised  the  Ombudsman  on  this  matter.  The  complainant  was  informed  by 
letter  that  the  Ombudsman's  suggestion  had  been  accepted. 
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DETAILED  SUMMARY  NO.  17 


A letter  of  complaint  was  received  contending  that  an  Eastern  Ontario 
Housing  Authority  had  refused  to  provide  geared-to-income  housing  for  the 
complainant  and  his  family,  who  were  living  in  an  uninsulated  four  room 
dwelling  with  no  central  heating,  for  which  they  paid  $144.00  per  month  in 
rent.  Heat  was  provided  by  a space  heater  and  the  electric  stove.  The 
owner  of  the  house  had  informed  the  complainant  that  his  tenancy  was  to 
terminate  as  the  house  was  to  be  demolished.  This  family's  income  is 
provided  by  the  County  Social  Services  Department,  the  complainant  is 
illiterate,  and  he  and  his  wife  both  suffer  from  medical  problems. 

The  Ombudsman  wrote  to  the  Chairman  of  the  Housing  Authority  to 
advise  him  of  his  intention  to  investigate  this  complaint.  The  reply 
indicated  that  the  Housing  Authority  had  exercised  its  right  to  choose 
tenants  who  would  best  profit  from  geared-to-income  housing,  and  that  the 
decision  not  to  house  this  family  was  based  on  the  following  reasons: 
housekeeping  habits  much  below  acceptable  standards;  reported  hygiene 
problems;  reported  drinking  problems;  suspected  problems  of  drugs,  theft, 
and  mischievousness;  child  abuse;  school  attendance  problems;  the  fact  that 
some  problems  had  been  present  for  some  time;  and  the  fact  that  the  family 
made  little  effort  to  improve  their  living  quarters. 

During  the  course  of  the  investigation  all  appropriate  people  were 
interviewed  and  all  relevant  documentation  was  obtained,  revealing  the 
following. 

The  complainant's  home  was  relatively  neat,  clean  and  free  of  un- 
pleasant odors  considering  its  deplorable  physical  condition,  and  no  un- 
hygienic conditions  were  observed.  The  complainant  admitted  that  he 
drinks,  and  sees  an  addiction  counsellor  once  a week.  However,  the 
counsellor  would  not  qualify  the  complainant  as  being  an  alcoholic.  No 
written  statements  were  contained  in  the  Housing  Authority's  file  regarding 
the  alleged  problems  of  drugs  and  mischievousness,  nor  was  there  any 
indication  that  follow-up  measures  were  taken.  No  information  was 
available  (in  the  Housing  Authority's  file)  to  substantiate  a child  abuse 
problem  and  those  who  were  interviewed  all  stated  having  observed  no  signs 
of  abuse  in  the  children.  The  investigator  learned  that  there  had,  at  one 
time,  been  a problem  of  school  absenteeism.  However,  for  three  months 
beginning  in  September  1979,  the  complainant's  three  children  attending 
school  had  altogether  missed  only  one  and  one-half  days. 

The  investigation  revealed  that  this  family  has  a history  of  problems 
related  to  a lack  of  adequate  housing.  However,  reports  from  the  social 
workers  involved  indicate  that  since  February  1979,  they  have  made 
considerable  progress,  but  the  continuing  problems  are  largely  due  to  the 
fact  that  the  family  does  not  have  adequate  living  facilities. 

Although  the  Housing  Authority  had  stated  that  this  family  made  no 
effort  to  improve  its  living  quarters,  the  investigation  revealed  that  the 
complainant's  wife  regularly  cleaned  the  house,  but  her  efforts  were  not 
noticeable  due  to  the  run-down  condition  of  the  property.  It  was  observed 
that  the  complainant  had  made  some  repairs,  but  in  many  instances  he  could 
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not  afford  the  necessary  parts  and  supplies,  and  felt  it  fruitless  to  put  a 
great  deal  of  effort  into  a house  which  was  destined  for  demolition.  In  the 
circumstances,  it  seemed  reasonable  to  the  Ombudsman  for  the  complainant 
to  be  reluctant  to  invest  money  in  a house  which  was  to  be  demolished, 
especially  in  view  of  his  limited  financial  means.  The  owner  of  the  house 
stated  that  the  complainant  had  been  a reliable  tenant,  paid  his  rent  on 
time,  had  never  been  in  arrears,  and  had  never  caused  any  wilful  damage  to 
the  premises. 

The  Ombudsman's  Office  obtained  a copy  of  a letter  from  a Family 
Court  Judge  addressed  to  the  Director  of  the  area  Children's  Aid  Society,  a 
copy  of  which  was  sent  to  the  Housing  Authority  stating  that  providing 
adequate  housing  to  this  family  is  a priority.  A copy  of  a letter  addressed  to 
the  Housing  Manager  from  the  Administrator  of  the  area  Social  Services 
Department  was  also  obtained,  asking  whether  it  would  be  possible  for  the 
Housing  Authority  to  reconsider  the  complainant's  application  for  housing, 
as  his  only  alternative  at  that  time  would  be  motel  accommodation. 

During  the  course  of  the  investigation,  the  Ombudsman  formed  the 
following  possible  conclusion  and  recommendations  and,  as  required  by 
Section  19(3)  of  The  Ombudsman  Act,  1973,  he  reported  his  possible 
conclusion  and  recommendation  to  the  Chairman  of  the  Housing  Authority 
as  follows: 


Possible  Conclusion 


It  would  appear  that  it  may  be  open  to  me  to 
conclude  that  the  . . . Housing  Authority  was 
'unreasonable'  as  set  out  in  Section  22(1  )(b)  of  The 
Ombudsman  Act,  1973,  in  continuing  to  defer  the  . . . 
family's  application  for  a geared-to-income  housing 
unit. 


Possible  Recommendation 

It  would  appear  that  it  might  be  open  to  me  to 
recommend,  in  accordance  with  Section  22(3)(g)  of 
The  Ombudsman  Act,  1975,  that  the  . . . Housing 
Authority  provide  a suitable  housing  unit  to  the  . . . 
family  as  soon  as  possible. 

Representations  received  by  letter  from  the  Housing  Authority's 
Chairman  which  indicated  disagreement  with  the  possible  conclusion  and 
recommendation  were  given  careful  consideration  by  the  Ombudsman. 

The  Ontario  Housing  Corporation's  "Field  Manual  - Policies  and 
Administration"  states  that  home  visits  must  not  be  made  on  a surprise 
basis,  and  that  appointments  must  always  be  made.  The  investigation 
revealed  that  this  family  was  not  given  any  notice  prior  to  two  home  visits 
which  were  made  to  their  house,  and  this  was  explained  by  the  Housing 
Authority  as  being  due  to  the  fact  that  the  family  has  no  telephone, 
although  mail  delivery  is  made  to  the  house.  The  manual  also  indicates  that 
where  there  is  a housekeeping  problem  which  cannot  be  resolved  through 
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discussion,  the  applicant  should  immediately  be  referred  to  a suitable  social 
agency,  and  that  a relationship  with  such  an  agency  may  allow  for  support 
which  will  reduce  social  problems  when  the  applicant  becomes  an  O.H.C. 
tenant.  The  investigation  revealed  that  this  family  was  not  referred  to  any 
social  agency  by  the  Housing  Authority  but  that  assistance  was  provided  to 
them  through  the  initiative  of  other  agencies  and  the  family  itself. 

The  Housing  Authority  was  quite  concerned  and  convinced  that  the 
anti-social  behaviour  of  certain  members  of  this  family  could  very  well  be 
detrimental  to  other  tenants.  However,  no  concrete  evidence  of  anti-social 
behaviour,  other  than  specific  allegations  already  referred  to,  were  evident. 

The  Housing  Authority  responded  to  the  investigator's  findings 
regarding  the  condition  of  the  house  by  stating  that  it  had  reason  to  believe 
that  extra  help  was  given  to  the  family.  No  reasons  were  set  out  for  this 
belief,  and  the  Ombudsman  could  only  conclude  that  it  was  based  on 
conjecture. 

The  Housing  Authority  went  on  to  state  that  in  the  past,  social  service 
agencies  had  promised  to  assist,  but  their  services  were  discontinued  shortly 
after  tenants  were  housed.  The  Ombudsman  was  of  the  opinion  that  it  was 
unfair  of  the  Housing  Authority  to  apply  its  previous  experiences  to  this 
particular  family.  Some  of  the  social  agencies  had  been  involved  with  this 
family  since  1976,  and  the  investigation  revealed  a strong  commitment  to 
the  family  on  the  part  of  these  agencies.  The  Ombudsman  had  no  reason'  to 
believe  that  they  would  abandon  the  family  should  it  be  given  an  O.H.C. 
unit. 


The  Housing  Authority  went  on  to  apply  generalizations  based  on  its 
previous  experience  to  this  specific  case  stating  that  it  had  had  experiences 
with  families  with  similar  social  problems,  resulting  in  considerable  costs 
for  the  Authority.  The  Housing  Authority  also  stated  that  serious  problems 
had  arisen  because  too  many  multi-problem  families  were  housed.  The 
Ombudsman  was  of  the  opinion  that  this  family  should  not  be  prejudiced  by 
the  undesirable  behaviour  of  previous  tenants  and  he  reminded  the  Housing 
Authority  that  it  had  the  same  right,  under  The  Landlord  and  Tenant  Act,  to 
evict  tenants  for  cause  as  does  every  other  landlord  in  the  province  of 
Ontario. 

Concerning  the  involvement  of  the  Children's  Aid  Society,  there 
seemed  to  be  some  confusion  with  regard  to  the  purpose  and  nature  of  a 
supervisory  court  order  obtained  from  Family  Court.  Such  an  order  simply 
ensures  that  the  Children's  Aid  Society  will  be  allowed  to  closely  monitor 
the  family  and  does  not  indicate  mistreatment  or  abuse  of  the  children,  as 
suggested  by  the  Housing  Authority. 

Regarding  absenteeism,  the  Housing  Authority  stated  that  hygiene 
problems  remained  due  to  poor  hygienic  practices.  However,  absences  of 
the  children  had  been  related  to  poor  hygienic  conditions  caused  by 
unacceptable  housing  conditions. 

The  Housing  Authority  also  stated  that  the  mother  was  unable  to  give 
adequate  care,  and  in  an  informal  conversation  with  the  Housing  Authority's 
home  visitor,  a nurse-hygienist  from  the  area  Health  Unit  expressed  concern 
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whether  the  mother  would  ever  be  able  to  cope.  The  nurse-hygienist's 
written  statement  mentioned  that  this  family  could  not  continue  their 
progress  in  their  current  living  conditions,  and  that  the  mother  had 
difficulty  in  providing  adequate  care  in  those  circumstances.  The 
Ombudsman  stated  that  the  nurse-hygienist  had  in  no  way  suggested  that  the 
mother  was  unable  to  give  adequate  care.  With  regard  to  the  statement 
made  to  the  home  visitor,  this  incident  was  mentioned  to  the  investigator. 
There  was,  however,  no  official  written  statement  supporting  any  such  oral 
statement.  It  was  the  Ombudsman's  opinion  that  little  weight  should  be 
given  to  a comment  which  may  have  been  a casual,  off-the-cuff  remark, 
rather  than  a considered  professional  opinion.  The  Ombudsman  also 

indicated  his  concern  that  the  Housing  Authority  would  give  weight  to  such 
a condemning  remark  that  had  been  reported  to  it  secondhand  by  the  home 
visitor. 

Regarding  the  Housing  Authority's  comments  on  the  letter  written  to 
it  by  the  addiction  counsellor,  the  Ombudsman  had  not  attempted  to  deny 
the  existence  of  an  alcohol  related  problem,  and  the  fact  that  such  a 
problem  had  been  recognized  as  existing  surely  explained  the  involvement  of 
an  addiction  counsellor.  The  Ombudsman  also  felt  that  the  fact  that  the 
complainant  consulted  such  a counsellor  should  not  be  considered  a liability, 
but  rather  the  Housing  Authority  should  have  considered  it  to  be  to  his 
credit.  The  Housing  Authority  stated  that  the  involvement  of  the  addiction 
counsellor  was  related  to  concern  for  the  children.  The  addiction 
counsellor's  letter  stated  that  the  referrals  were  made  with  the  children  in 
mind.  The  addiction  counsellor  became  involved  on  two  occasions  through 
two  other  social  workers  who  were  primarily  concerned  with  the  children. 
The  Ombudsman  noted  that  this  surely  does  not  mean  that  the  involvement 
of  an  addiction  counsellor  was  necessary  to  the  safety  of  the  children. 
Certain  of  the  points  made  in  the  Housing  Authority's  representations 
consisted  of  disjointed  quotations  taken  from  the  addiction  counsellor's 
letter  to  the  Housing  Authority  and  the  Ombudsman  found  it  difficult  to 
respond  to  these  points  as  the  intent  in  raising  them  was  obscure.  The 
Ombudsman  also  emphasized  a statement  made  by  the  addiction  counsellor 
to  the  effect  that  any  obstacles  which  had  been  encountered  were  not  due  to 
any  lack  of  cooperation  on  the  part  of  the  complainant  or  his  family,  but 
were  due  to  the  problem  of  housing. 

The  Ombudsman  was  of  the  view  that  the  Housing  Authority  had  given 
insufficient  weight  to  comments  of  the  social  workers  who  unanimously 
stated  that  a lack  of  adequate  housing  was  the  root  of  the  family's  problems. 
The  Ombudsman  was  also  of  the  opinion  that  the  Housing  Authority  had 
taken  insufficient  note  of  the  progress  which  the  social  workers  stated  had 
been  observed  in  the  family. 

The  Housing  Authority's  representations  also  mentioned  that  the 
problems  of  drinking  and  drugs  had  been  discussed  at  two  meetings. 
However,  no  reports  of  such  meetings  were  evident  in  the  Housing 
Authority's  file,  and  the  nature  and  results  of  any  such  meetings  were  not 
told  to  the  investigator.  The  Ombudsman  was  not  aware  of  any  arrests  of 
members  of  the  complainant's  family  for  drug  related  offences. 

With  regard  to  the  problems  of  theft  and  mischievousness,  the  Housing 
Authority  stated  in  its  representations  that  other  minor  incidents  and  mis- 
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chievousness  had  been  verbally  reported  but  that  only  two  such  incidents 
were  related  to  the  investigator.  The  Authority  did  not  provide  any  further 
information  regarding  these  incidents.  The  Ombudsman  later  learned  that 
one  of  the  complainant's  children  had  been  convicted  of  theft,  fined  and 
placed  on  probation.  To  the  Ombudsman's  knowledge,  this  was  the  only 
conviction  recorded  against  a member  of  the  complainant's  family. 

Concerning  the  reported  problem  of  child  abuse,  the  Ombudsman's 
investigation  revealed  that  there  was  only  one  incident  of  abuse.  This 
occurred  in  early  1979,  when  a friend  of  one  of  the  complainant's  children 
reported  to  the  complainant  that  his  son  was  attempting  a break-in.  When 
the  child  came  home,  the  complainant  took  what  he  stated  to  be  disciplinary 
measures,  causing  bruises  on  the  child's  arms  and  legs.  The  complainant 
admitted  to  the  investigator  that  the  severity  of  these  measures  was  due  to 
the  fact  that  he  had  been  drinking.  He  then  sought  the  help  of  the 
Children's  Aid  case  worker,  as  he  recognized  that  his  drinking  was  causing 
problems,  and  was  referred  to  the  addiction  counsellor.  None  of  the  social 
workers  or  the  family  physician  had  ever  noticed  signs  of  abuse  resulting 
from  any  other  incident.  As  a result  of  this  incident,  custody  of  the  child, 
aged  12,  was  awarded  to  the  Children's  Aid  Society  further  to  the  complain- 
ant and  his  wife  signing  a Temporary  Care  Agreement.  This  was  not  done 
subsequent  to  a court  order  but  rather  the  complainant  and  his  wife 
voluntarily  signed  the  agreement.  The  child  was  placed  in  a foster  home  for 
a maximum  period  of  three  months,  but  due  to  a very  favourable  change  in 
the  family,  was  returned  after  three  weeks.  The  family  physician  stated  that 
the  children  were  very  well  fed  and  looked  after,  and  the  Children's  Aid 
Society's  case  worker  mentioned  that  there  are  very  strong  family  ties. 

The  Housing  Authority  stated  that  at  a meeting  a comment  was  made 
to  the  effect  that  supervision  by  the  Children's  Aid  Society  seemed  to  have 
been  successful.  Notes  made  by  the  Housing  Manager  regarding  such  a 
statement  were  provided  to  the  investigator,  but  were  in  rough,  handwritten 
form,  and  did  not  specify  who  made  this  comment.  The  child  care  worker 
had  offered  to  present  his  views  to  the  Housing  Authority  at  one  of  its 
meetings,  but  it  was  made  very  clear  to  him  that  these  meetings  were 
private.  He  was  not,  at  any  time,  invited  to  present  the  viewpoint  of  the 
Children's  Aid  Society  to  the  Housing  Authority. 

The  Housing  Authority  also  brought  up  the  question  of  the  complainant 
and  the  agencies  involved  with  him  and  his  family  having  dealt  with  the 
mass  media  to  exert  pressure.  The  Ombudsman  felt  that  the  fact  that  the 
complainant  and  the  social  agencies  had  recourse  to  the  news  media  had  no 
bearing  on  their  need  or  eligibility  for  housing,  noting  that  the  Housing 
Authority  had  also  made  public  statements  to  the  press  in  defence  of  its 
position. 

The  Housing  Authority  also  stated  that  it  had  difficulty  in  ascertaining 
the  number  of  family  members  living  at  home.  The  investigator,  however, 
determined  that  the  family  consisted  of  two  parents,  three  children 
attending  school,  and  one  child  working.  The  Housing  Authority  had  relied 
on  television  and  newspaper  reports  which  seemed  to  have  caused  some 
confusion  regarding  family  composition,  but  this  could  have  been  cleared  up 
had  the  Authority  contacted  the  complainant. 
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The  Housing  Authority  stated  that  false  accusations  had  been  made 
and  that  it  was  accused  of  not  considering  the  opinions  of  the  social 
agencies  involved  with  the  complainant  and  his  family.  The  Ombudsman 
gave  the  Housing  Authority  every  opportunity  to  respond  to  his  possible 
conclusion  and  recommendation  and  to  express  its  opinion  in  this  matter. 
The  investigator  had  earlier  given  the  Chairman  and  the  Housing  Manager  of 
the  Housing  Authority  an  opportunity  to  present  every  facet  of  the 
Authority's  position. 

The  Ombudsman  was  of  the  opinion  that  the  Housing  Authority  had 
failed  to  justify  its  decision  to  continue  to  defer  the  complainant's  appli- 
cation for  housing.  The  Authority  had  acknowledged  the  family's  needs  and 
had  declined  to  provide  housing  on  the  sole  ground  that  the  family's  social 
problems  made  them  undesirable  tenants.  This  had  not  been  borne  out  by 
the  statements  of  the  numerous  social  workers  involved  with  the  family, 
who  report  that  the  family  is  making  progress  and  that  further  progress  is 
unlikely  unless  adequate  housing  is  provided. 

Therefore,  pursuant  to  Section  22(3)(g)  of  The  Ombudsman  Act,  1975, 
the  Ombudsman  recommended  that  the  Housing  Authority  give  the  com- 
plainant immediate  accommodation  in  a suitable  geared-to-income  housing 
unit;  and  if  a suitable  unit  is  not  available,  that  the  Housing  Authority 
accommodate  the  family  in  the  first  unit  which  becomes  available. 

The  Chairman  of  the  Housing  Authority  responded  to  the  Ombudsman's 
final  report  rejecting  the  conclusion  and  recommendations. 

Pursuant  to  Section  22(4)  and  22(5)  of  The  Ombudsman  Act,  1975,  a 
copy  of  the  Ombudsman's  report  and  recommendations  was  forwarded  to  the 
Premier.  The  complainant  was  notified  that  his  complaint  would  be  included 
in  the  Ombudsman's  next  report  to  the  Legislature  for  the  consideration  of 
the  Assembly. 


DETAILED  SUMMARY  NO.  18 


This  complaint  was  made  by  C Limited,  a building  supplies  company 
concerning  a refusal  by  the  Ontario  Housing  Corporation  (OHC)  to  pay  C 
Limited's  claim  made  under  The  Public  Works  Creditors  Payment  Act. 

In  1972  C Limited  supplied  building  materials  to  a contractor  working 
on  Ontario  Housing  projects.  The  contractor  became  indebted  to  C Limited. 
When  the  contractor  became  insolvent,  C Limited  filed  a claim  under  The 
Public  Works  Creditors  Payment  Act  for  compensation.  A hearing  was  held 
and  the  hearing  referee  recommended  that  C Limited  be  paid  $36,196.57, 
providing  that  C Limited  fulfilled  certain  obligations.  The  directors  of  OHC 
refused  payment. 

In  3une  of  1971  C Limited  began  to  supply  lumber  cind  building 
materials  to  W Limited.  W Limited  was  involved  in  the  construction  of 
modular  housing  units.  These  units  were  then  sold  by  W Limited  to  E 
Limited.  E Limited  used  the  modular  units  in  the  construction  of  an  OHC 
housing  project.  E Limited  was  the  contractor  retained  by  OHC  to  build  the 
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project.  Both  W Limited  and  E Limited  were  controlled  by  the  same  man, 
Mr.  X.  In  1972  Mr.  X became  insolvent.  At  that  time  C Limited's 
outstanding  account  with  W Limited  was  approximately  $145,000.00  for 
materials  supplied  to  W Limited.  When  E Limited  became  insolvent,  all  the 
creditors  involved  in  the  OHC  project  filed  mechanics'  liens  against  OHC 
and  The  Public  Works  Creditors  Payment  Act  claims.  The  mechanics'  liens 
were  void  as  the  Crown  was  exempt  from  the  operation  of  The  Mechanics' 
Lien  Act.  C Limited  filed  a Public  Works  Creditors  Payment  Act  claim 
against  W Limited  and  E Limited  in  the  amount  of  $145,000.00. 

OHC  organized  a hearing  to  settle  the  claims  made  against  it.  The 
Hearing  started  on  January  25,  1973  and  was  chaired  by  a referee  appointed 
by  OHC.  C Limited  was  represented  by  counsel.  There  was  no  statutory 
basis  for  holding  this  hearing.  It  was  entirely  an  administrative  act  on  the 
part  of  OHC  to  expedite  the  claims  against  it.  The  referee  had  no  authority 
to  take  evidence  under  oath  so  all  oral  testimony  was  taken  unsworn.  All 
parties  involved  had  counsel  present,  and  counsel  were  permitted  to 
cross-examine  claimants  who  gave  evidence  with  respect  to  their  claims. 

The  original  claim  filed  by  C Limited  was  for  $145,000.00,  but  was 
subsequently  amended  at  the  hearing  to  $41,115.48.  After  assessing  the 
claim,  the  referee  determined  that  the  proper  amount  of  C Limited's  claim 
should  be  $36,196.57.  Criminal  charges  were  laid  against  Mr.  X and  another 
flowing  from  the  insolvency  of  Mr.  X's  companies.  Mr.  X was  acquitted  of 
all  charges,  and  the  reasons  for  judgment  were  reviewed  by  the  Ombudsman 
as  part  of  his  investigation. 

Several  significant  issues  were  raised  during  the  course  of  the  hearing. 
One  issue  related  to  a mortgage  given  to  C Limited  by  a third  company,  S 
Limited,  owned  by  Mr.  X.  On  September  7,  1972  C Limited  registered  this 
mortgage  as  a third  mortgage  given  by  S Limited  in  the  amount  of 
$175,000.00.  The  mortgaged  property  was  owned  by  S Limited.  The 
mortgage  was  intended  as  consideration  for  C Limited's  forbearance  on  the 
existing  outstanding  debt  owed  to  C Limited  by  S Limited  and  W Limited. 
As  well,  the  mortgage  was  to  secure  further  advances  of  credit  by  C 
Limited  to  W Limited. 

Mr.  X,  the  owner  of  W Limited,  E Limited,  and  S Limited,  gave 
evidence  at  the  referee's  hearing  that  there  would  be  sufficient  equity  in  the 
mortgaged  property  to  pay  the  face  value  of  the  mortgage,  including  The 
Public  Works  Creditors  Payment  Act  claim.  The  Vice  President  of  C 
Limited  gave  evidence  at  the  hearing  relating  to  the  mortgage,  and  when 
cross-examined  about  the  mortgage  the  Vice  President  stated  he  was  under 
advice  from  his  counsel  to  refuse  to  give  particulars  of  the  mortgage  or  the 
circumstances  surrounding  the  mortgage.  The  Vice  President  stated  the 
mortgage  was  going  to  be  litigated  and  he  was  not  going  to  answer 
questions,  as  he  did  not  wish  to  afford  opposing  counsel  an  opportunity  for 
discovery  on  issues  concerning  the  mortgage. 

In  his  report  to  OHC  the  referee  stated  he  believed  he  had  no  power  to 
penalize  C Limited's  Vice  President  or  order  him  to  answer  questions.  The 
referee  believed  he  was  obliged  to  accept  the  available  evidence  given  by 
Mr.  X,  and  found  as  a fact  that  there  was  sufficient  equity  in  the  charged 
property  to  meet  the  face  value  of  the  mortgage.  OHC  accepted  this 
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portion  of  the  referee's  report  and  based  its  decision  on  the  same  finding  of 
fact.  It  was  apparent  to  the  Ombudsman  that  the  referee  also  considered 
the  mortgage  to  be  collateral  security  and  that  the  mortgage  should  not  in 
itself  prevent  payment  of  C Limited's  claim  which  the  referee  found  to  be 
valid.  The  referee  stated  as  follows; 

"The  next  consideration  is  whether  or  not  the  taking 
of  collateral  securities  and  the  refusal  to  testify 
should  affect  payment  of  the  claim." 

Another  issue  which  was  also  relied  upon  by  OHC  to  disallow  the  claim 
related  to  the  nature  of  the  referee's  recommendation  with  respect  to  C 
Limited's  claim.  The  referee  believed  that  C Limited  obtained  the 
mortgage  from  S Limited  with  respect  to  W Limited's  indebtedness  to  C 
Limited.  The  referee  stated  in  part  that  "...as  the  Crown  appears  to  have  a 
discretion  not  to  pay  the  claimant,  it  would  be  inequitable  for  the  Crown  in 
this  particular  case  to  unconditionally  pay  the  claimant."  The  referee  then 
recommended  payment  to  C Limited's  claim  in  the  amount  of  $36,196.57 
subject  to  three  conditions.  These  conditions  required  C Limited  to  firstly 
seek  all  available  remedies  under  the  mortgage  in  good  faith;  secondly,  that 
all  monies  realized  were  to  be  applied  to  the  debts  between  the  contractor, 
W Limited  and  the  claimant,  C Limited,  in  accordance  with  the  rule  in 
Clayton's  case;  and  thirdly,  that  after  having  fulfilled  the  first  two 
conditions,  should  there  be  any  monies  owing  to  C Limited  as  determined  by 
the  referee,  that  the  Crown  pay  the  outstanding  balance.  C Limited  was  the 
only  claimant  whose  claim  was  approved  subject  to  conditions. 

During  the  hearing,  it  was  established  that  C Limited  received  a 
cheque  for  $18,000.00  from  W Limited.  It  was  undisputed  that  the  source  of 
the  $18,000.00  was  a draw  received  by  E Limited  from  OHC,  which  money 
was  subsequently  transferred  to  W Limited.  It  was  argued  against  C Limited 
that  the  trust  provisions  of  The  Mechanics'  Lien  Act  were  applicable  and, 
therefore,  the  $18,000.00  ought  to  have  been  treated  as  trust  monies  in  C 
Limited's  hands.  If  the  $18,000.00  were  trust  monies,  then  C Limited  would 
have  to  apply  the  money  to  its  account  with  the  contractor  regarding  the 
OHC  project. 

The  referee  held  that  the  provisions  of  The  Mechanics'  Lien  Act  did 
not  apply  to  proceedings  under  The  Public  Works  Creditors  Payment  Act, 
and,  therefore,  C Limited  did  not  have  to  deduct  $18,000.00  from  its  claim 
against  OHC. 

On  July  2,  1973,  OHC  issued  its  notice  of  settled  accounts  in  which  C 
Limited's  claim  had  been  rejected.  Subsequent  meetings  were  held  between 
C Limited's  lawyers  and  OHC  representatives  for  the  purpose  of  requesting 
OHC  to  reconsider  its  position.  On  September  4,  1973  the  Minister  of 
Housing  wrote  to  C Limited  and  gave  reasons  for  the  OHC  decision  not  to 
appove  C Limited's  claim.  The  Minister  stated  OHC  sought  assistance  from 
the  Ministry  of  the  Attorney  General  concerning  the  correctness  of  the 
referee's  recommendations.  As  a result  of  receiving  advice  from  the 
Attorney  General's  Office,  OHC  held  it  was  unable  to  make  a conditional 
payment  because  it  lacked  jurisdiction  to  do  so  under  The  Public  Works 
Creditors  Payment  Act.  The  Attorney  General's  Office  also  concluded  that 
the  $18,000.00  advance  received  from  W Limited  was  subject  to  the  trust 
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provisions  of  The  Mechanics*  Lien  Act,  and  therefore,  ought  to  have  been 
applied  by  C Limited  to  its  account  with  OHC.  Finally,  the  Minister  wrote 
that  the  Office  of  the  Attorney  General  concluded  the  mortgage  which  was 
accepted  from  the  contractor  was  in  lieu  of  a cash  payment. 

C Limited  brought  an  application  for  judicial  review  of  OHC's  order. 
The  decision  of  the  Court  stated  in  part  as  follows: 

"We  are  of  the  opinion  that  there  was  no  liability  on 
the  Crown  to  make  a payment  to  the  applicant 
except  as  set  out  in  The  Public  Works  Creditors 
Payment  Act.  This  Act  does  not  set  up  a tribunal  to 
determine  liability,  but  simply  sets  out  the  steps  to 
be  taken  to  authorize  a payment  by  the  Crown 
...Although  a decision  rejecting  the  claim  may  be 
inferred,  no  expressed  decision  was  made  nor  is  there 
explicit  authority  for  it. 

The  Board  of  Directors  of  OHC  elected  to  set  up  a 
public  hearing  and  ...the  Board  of  Directors  do  not 
appear  to  have  followed  the  recommendation  made 
after  the  hearing.  It  is  agreed  that  the  hearing 
before  Mr.  - was  properly  heard  and  that  there  was 
no  denial  of  natural  justice  at  the  hearing." 

The  Court  also  held  that  the  OHC  Board  of  Directors  was  not  bound  to 
follow  the  referee's  recommendation  and  that  The  Statutory  Powers  P- 
rocedure  Act  did  not  apply.  The  application  by  C Limited  was  dismissed, 
the  Court  holding  that  there  was  no  decision  made  by  OHC  of  which  judicial 
review  may  be  made.  C Limited  launched  an  appeal  which  was  dismissed  by 
the  Court  of  Appeal.  The  court  decision  did  not  deal  with  the  merits  of  C 
Limited's  claim,  and  accordingly  the  Ombudsman's  jurisdiction  was  not 
pre-empted  by  Section  14  of  The  Ombudsman  Act,  1975. 

In  this  case,  the  contractor,  E Limited  was  insolvent  and  accordingly 
the  responsibility  under  The  Public  Works  Creditors  Payment  Act  to  pay  the 
claims  fell  upon  a surety  and  a guarantor.  During  the  course  of  the 
investigation,  the  Ombudsman  came  to  a number  of  possible  conclusions 
which  may  have  adversely  affected  OHC,  the  contractor,  the  surety  and  the 
guarantor  within  the  meaning  of  Section  19(3)  of  The  Ombudsman  Act,  1975. 
These  persons  and  organizations  were  notified  in  writing  and  given  an 
opportunity  to  make  written  or  oral  representations  with  or  without  legal 
counsel.  All  who  were  notified  chose  to  make  oral  representations  with 
counsel  except  Mr.  X who  attended  at  the  Ombudsman's  Offices  and  made 
representations  without  counsel  being  present. 

The  Ombudsman  reached  the  following  possible  conclusions: 

1.  That  the  Ontario  Housing  Corporation  acted  in 
an  unreasonable  manner  in  denying  C Limited's 
claim  on  the  basis  that  the  referee's  conditional 
recommendation  for  payment  was  made  without 
jurisdiction.  Although  the  Ombudsman  agreed 
that  there  was  no  authority  in  The  Public  Works 
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Creditors  Payment  Act  which  would  permit  a 
conditional  order  for  payment,  OHC  was  not 
bound  to  accept  the  referee's  recommendation  as 
held  by  the  Supreme  Court.  Accordingly,  if  OHC 
felt  that  the  claim  should  otherwise  be  approved 
it  had  jurisdiction  to  pay  it. 

2.  OHC  may  have  been  wrong  and  committed  an 
error  of  fact  in  concluding  that  the  mortgage 
made  by  S Limited  to  C Limited  in  the  amount 
of  $175,000.00  was  given  in  lieu  of  cash  payment 
of  the  debt  owned  by  W Limited  to  C Limited. 
In  his  report  the  referee  properly  accepted  evi- 
dence that  there  was  sufficient  equity  available 
in  the  mortgaged  lands  to  meet  the  face  value  of 
the  mortgage.  The  mortgage  recited  that  it  was 
given  by  the  mortgagor  for  the  forbearance 
shown  towards  W Limited  and  the  advance  given 
to  the  mortgagor  by  way  of  credit.  If  the 
mortgagor  and  W Limited  paid  the  entire  amount 
of  the  indebtedness  incurred  by  both  companies 
on  or  before  the  31st  day  of  December,  1972,  the 
mortgage  shall  cease  and  determine.  In  the 
event  that  W Limited  and/or  the  mortgagor 
default  in  paying  their  present  indebtedness  to  C 
Limited  on  or  before  December  31,  1972  the 
mortgage  shall  be  conclusively  deemed  to  be  in 
default  and  the  mortgagee  will  be  entitled  to 
take  all  benefits  available  to  the  mortgagee. 

The  referee  concluded  in  his  report  that  the 
mortgage  was  collateral  security.  OHC  was  not 
bound  by  the  report  but  from  an  examination  of 
the  mortgage  the  Omdusman  reached  the  tent- 
ative conclusion  that  the  mortgage  was  not  given 
in  lieu  of  cash  but  given  for  a set  period  of  time 
for  the  forbearance  shown  by  C Limited  to  W 
Limited.  Furthermore,  there  are  no  repayment 
provisions  in  the  mortgage  which  would  suggest 
that  it  was  given  in  lieu  of  cash  payment. 

During  the  representations  by  Mr.  X,  he  stated 
that  the  mortgage  was  not  given  in  lieu  of  cash 
payment  but  only  for  forbearance. 

The  Ombudsman  therefore  concluded  that  the 
mortgage  was  made  to  secure  the  then  existing 
debt  W Limited  owned  to  C Limited,  and  was 
collateral  to  that  debt.  The  Ombudsman  then 
reached  the  tentative  conclusion  that  C Limited 
was  not  paid  by  W Limited  for  the  price  of  the 
materials  supplied  in  the  construction  of  the 
OHC  project,  and  OHC  may  have  been  wrong  in 
concluding  that  the  mortgage  was  given  in  lieu 
of  cash  payment. 
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3.  OHC  took  the  position  that  the  $18,000.00  ad- 
vance received  from  W Limited  was  subject  to  a 
trust  and  therefore  ought  to  have  been  applied  to 
C Limited's  account  with  the  OHC  project  and 
not  otherwise.  The  referee  stated  in  his  report 
that  the  trust  provisions  in  Section  2 of  The 
Mechanics'  Lien  Act  were  inapplicable  to  pro- 
ceedings taken  pursuant  to  The  Public  Works 
Creditors  Payment  Act.  He  further  stated  that 
as  this  was  the  case,  the  rule  in  Clayton's  case 
applied  to  C Limited  and  therefore  the 
$18,000.00  was  appropriate  to  C Limited's  oldest 
outstanding  account  with  W Limited. 

The  Ombudsman  stated  as  a tentative  conclusion 
that  the  rule  in  Clayton's  case  was  inapplicable 
with  respect  to  the  $18,000.00.  It  is  a condition 
precedent  for  the  rule  in  Clayton's  case  to  apply 
that  neither  the  debtor  nor  the  creditor  approp- 
riated the  payment.  In  this  case  it  was  clear 
that  C Limited  had  appropriated  the  payment  to 
its  oldest  account  when  it  received  that  pay- 
ment. This  appropriation  was  pursuant  to  C 
Limited's  contractual  relationship  with  the 
debtor  and  this  fact  was  to  our  understanding 
apparently  raised  at  the  referee's  hearing. 

However,  if  C Limited's  principals  had  actual 
knowledge  that  the  payment  originated  from  an 
OHC  draw  or  if  the  circumstances  were  such 
that  C Limited  ought  to  have  been  put  on  its 
inquiry  as  to  the  source  of  the  payment,  then  it 
appears  to  be  the  law  that  C Limited  may  not 
appropriate  these  trust  funds  to  a purpose  out- 
side intent  of  Section  2 of  The  Mechanics'  Lien 
Act  trust  provisions.  The  Ombudsman  tent- 
atively concluded  from  the  investigation  to  date 
that  as  a consequence  of  the  intimate  business 
relationship  between  C Limited  and  W Limited, 
E Limited  and  S Limited,  that  C Limited  ought 
to  have  been  put  on  its  inquiry  as  to  the  source 
of  the  $18,000,00. 

The  Ombudsman  also  tentatively  concluded  that 
notwithstanding  the  fact  that  C Limited  re- 
ceived this  payment  prior  to  supplying  materials 
to  W Limited  on  account  of  the  OHC  project 
that  it  would  still  be  inequitable  to  appropriate 
this  payment  to  a purpose  outside  the  trust. 

The  Ombudsman  therefore  tentatively  concluded 
that  C Limited  ought  to  have  applied  the 
$18,000.00  payment  it  received  from  W Limited 
to  its  account  with  the  OHC  project. 
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4.  The  referee  determined  that  the  formalities  of 
the  claim  were  in  order  with  respect  to  C 
Limited's  application.  After  evidence  of  the 
amount  of  the  claim  was  produced  and  examined, 
the  referee  determined  that  the  value  of  the 
claim  was  properly  $36,196.57.  This  amount  was 
the  subject  of  argument  by  both  the  surety  and 
the  guarantor  at  the  referee's  hearing.  Accord- 
ingly, the  Ombudsman  tentatively  concluded  that 
as  all  the  parties  had  an  opportunity  to  argue  the 
issue  of  quantum  at  the  hearing,  and  as  OHC 
never  questioned  the  propriety  of  this  amount  in 
its  reasons  to  C Limited,  that  OHC  may  be 
unreasonable  in  not  accepting  this  amount  as 
being  the  correct  assessment  of  the  claim. 

5.  OHC  raised  as  a ground  for  refusing  C Limited's 
claim  that  C Limited  was  not  a creditor  as 
defined  by  The  Public  Works  Creditors  Payment 
Act.  Specifically,  the  ground  raised  was  that  as 
C Limited  supplied  W Limited  which  was  also  a 
supplier,  it  was  not  a creditor  under  the  Act. 
The  referee  dealt  with  this  issue  in  his  report  as 
follows: 

"Most  of  the  claim  listed  W Limited  and  S 
Limited  as  the  contractor  whereas  the 
contract  was  between  OHC  and  E 
Limited.  Mr.  X,  the  President  of  all  three 
companies  testified  at  the  hearing  that 
the  same  principals  and  shareholders  were 
involved  in  these  companies  and  it  was  a 
matter  of  internal  corporate  procedure  as 
to  which  company  was  used  for  various 
contracts.  Any  claimant,  therefore, 
dealing  with  any  of  the  three  companies 
was  dealing  with  the  'contractor'  and  in 
my  report  I will  merely  refer  to  the 
'contractor'." 

It  appeared  that  OHC  initially  accepted  the 
referee's  position  on  this  issue  as  it  approved  at 
least  three  claims  of  claimants  who  supplied  W 
Limited  or  S Limited  as  opposed  to  E Limited. 

The  Ombudsman  tentatively  concluded  that  the 
definition  of  'creditor'  in  Section  1(c)  of  The 
Public  Works  Creditors  Payment  Act  is  wide 
enough  to  include  C Limited  as  a proper  claim- 
ant. Moreover,  the  Ombudsman  tentatively  con- 
cluded that  the  referee's  position  was  correct 
and  that  it  may  have  been  wrong  and,  in  view  of 
the  above,  unreasonable  for  OHC  not  to  pay  C 
Limited's  claim  on  this  basis. 
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6.  In  its  representations  to  the  Ombudsman,  OHC 
stated  that  it  may  have  been  unable  to  recon- 
sider C Limited's  claim  because  the  claim  had 
been  denied.  It  was  the  opinion  of  the  Supreme 
Court  in  C Limited's  application  for  judicial 
review  that  "although  a decision  rejecting  the 
claim  may  be  inferred,  no  expressed  decision  was 
made  nor  is  there  explicit  authority  for  it". 

Moreover,  OHC  apparently  reconsidered  C 
Limited's  denied  claim  on  at  least  one  or  two 
occasions. 

It  therefore  appeared  open  for  the  Ombudsman 
to  tentatively  conclude  that  OHC  was  not 
functus  officio  in  this  matter,  and  it  may  be 
wrong  and  contrary  to  law  for  it  to  refuse  to 
approve  the  claim  on  this  basis. 

The  possible  recommendation  was  as  follows: 

That  OHC  pay  the  claim  in  the  amount  of 
$18,196.57. 

With  respect  to  the  first  possible  conclusion,  OHC  stated  that  its  Board  of 
Directors  lacked  jurisdiction  to  adopt  the  referee's  conditional  recommendation, 
with  which  the  Ombudsman  agreed.  The  counsel  for  OHC  stated  that  C 
Limited's  claim  was  denied  on  the  basis  that  C Limited  had  received  $18,000.00, 
referred  to  in  the  third  possible  conclusion,  and  on  the  basis  that  the  mortgage 
referred  to  in  the  second  possible  conclusion,  was  accepted  from  the  contractor 
in  lieu  of  cash  payment.  Neither  counsel  for  OHC  nor  counsel  for  the  surety 
made  specific  reference  to  the  possible  conclusion  that  OHC  would  have 
jurisdiction  to  otherwise  approve  the  claim  notwithstanding  the  referee's  con- 
ditional recommendation.  The  Ombudsman  concluded  therefore  that  OHC 
accepted  the  first  possible  conclusion  but  was  of  the  view  that  it  is  irrelevant  as 
C Limited's  claim  was  also  denied  for  other  valid  reasons;  namely,  that  C 
Limited  received  $18,000.00  in  trust  monies  and  took  a mortgage  in  lieu  of  cash 
payment. 

Counsel  for  OHC  made  several  submissions  in  replying  to  the  second  possible 
conclusion.  Essentially,  these  were  as  follows: 

A.  That  Mr.  X gave  uncontested  evidence  at  the 
referee's  hearing  that  there  was  sufficient  equity 
in  the  mortgaged  lands  to  satisfy  all  mortgages; 

B.  C Limited's  representative  at  the  hearing  re- 
fused to  give  evidence  with  respect  to  the  mort- 
gage; 

C.  OHC  exercised  its  discretion  pursuant  to  Section 
2(2)  of  The  Public  Works  Creditors  Payment  Act 
not  to  pay  the  claim  because  the  evidence  was 
consistent  with  the  conclusion  that  C Limited 
had  accepted  the  mortgage  in  lieu  of  cash; 
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D.  The  renewal  clause  in  the  mortgage  supports  this 
conclusion  as  it  indicates  the  mortgage  was 
given  for  something  more  than  collateral  sec- 
urity; and 

E.  C Limited,  having  had  the  opportunity  to  adduce 
evidence  surrounding  the  mortgage  at  the  hear- 
ing should  not  now  be  entitled  to  bring  in  fresh 
evidence  at  this  late  date  in  a different  form 
than  the  referee's  hearing. 

Counsel  for  the  surety  submitted  that  the  mortgage  was  given  not  only 
to  secure  existing  indebtedness  but  possible  future  indebtedness  which  did 
not  materialize.  As  such,  the  mortgage  was  clearly  more  than  collateral 
security  and  in  fact  represented  a new  agreement  that  was  substituted  for 
any  former  obligation. 

The  Ombudsman  acknowledged  that  Mr.  X's  evidence  was  properly 
accepted  by  the  referee.  However,  the  Ombudsman  was  unable  to  come  to 
the  opinion  that  the  conclusion  reached  by  OHC  concerning  the  mortgage 
was  consistent  with  the  evidence  available  to  it  from  the  hearing  for  the 
reasons  stated  in  the  second  possible  conclusion.  The  Ombudsman  also 
considered  the  submissions  made  by  counsel  for  the  surety  about  the  effect 
of  the  provision  in  the  mortgage  making  it  applicable  for  future  indebt- 
edness. The  Ombudsman  agreed  with  the  submission  that  fresh  evidence 
should  not  now  be  relied  upon  in  the  formation  of  his  opinion.  The 
Ombudsman  assumed  this  submission  refers  to  the  statement  made  by  Mr.  X 
concerning  the  mortgage  not  having  been  given  in  lieu  of  cash.  Mr.  X's 
statement  is  referred  to  because  it  was  obtained  as  part  of  the  Ombudsman's 
investigation  and  appeared  supportive  of  the  Ombudsman's  opinion  on  this 
issue.  However,  the  Ombudsman's  opinion  as  set  out  here  was  based  on  the 
evidence  which  was  available  to  OHC  notwithstanding  Mr.  X's  statement,  as 
is  stated  in  the  second  possible  conclusion. 

The  Ombudsman  was  of  the  opinion  therefore  that  this  provision  did 
not  alter  the  essential  character  of  the  mortgage  as  being  collateral 
security.  Accordingly,  the  Ombudsman  was  of  the  opinion  that  the  decision 
reached  by  OHC  on  this  point  was  wrong  within  the  meaning  of  Section  22(1) 
of  The  Ombudsman  Act,  1975. 

The  third  possible  conclusion  was  accepted  by  OHC.  However,  the 
complainant's  counsel  made  substantial  submissions  concerning  the  issue.  It 
should  be  noted  that  in  the  course  of  the  investigation,  the  complainant 
swore  a statutory  declaration  that  neither  he  nor  his  company  had  know- 
ledge about  the  source  of  the  funds  being  from  an  OHC  draw.  Moreover,  the 
complainant  indicated  the  funds  were  received  in  the  ordinary  course  of 
business.  The  Ombudsman  did  not  doubt  the  complainant's  good  faith  on  this 
issue;  however,  the  principle  of  constructive  notice  was  in  the  Ombuds- 
man's opinion  applicable.  Constructive  notice  is  notice  where  knowledge  of 
a fact  is  presumed  from  the  circumstances  of  a case  so  that  one  is  held  to 
have  constructive  notice  of  facts  to  a knowledge  of  which  he  would  have 
been  led  by  inquiry  such  as  men  of  business  under  similar  circumstances 
would  reasonably  have  made. 
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C Limited's  general  manager  was  cross-examined  on  his  affidavit  filed 
in  support  of  the  application  for  judicial  review.  Several  of  his  answers  may 
reasonably  suggest  that  circumstances  were  such  that  C Limited  ought  to 
have  been  ‘put  on  its  inquiry  as  to  the  source  of  the  funds.  These  questions 
and  answers  were  made  available  to  the  complainant.  In  the  Ombudsman's 
opinion  OHC  could  look  at  this  evidence  and  conclude  that  the  relationship 
between  W Limited  and  C Limited  was  such  that  C Limited  ought  to  have 
been  put  on  its  inquiry  concerning  the  cheque  it  received  in  the  amount  of 
$18,000.00.  C Limited  then  ought  to  have  applied  this  amount  to  its  account 
with  the  OHC  project. 

The  representations  OHC  made  concerning  the  Ombudsman's  fourth 
possible  conclusion  related  to  the  fact  that  in  rejecting  C Limited's  claim, 
OHC  did  not  rule  on  whether  the  sum  of  $36,196.57  represented  a correct 
assessment  of  the  value  of  the  claim  for  materials  supplied.  The  Public 
Works  Creditors  Payment  Act  required  that  OHC  rule  on  this  issue.  As  OHC 
has  not  done  so,  the  Ombudsman  was  unable  to  make  any  recommendation 
pursuant  to  The  Ombudsman  Act  on  this  issue. 

The  Ombudsman  noted  that  the  referee  recommended  payment  of  ten 
claims  out  of  which  OHC  accepted  nine.  Of  these  nine  claims  OHC  paid 
eight  in  the  amount  the  referee  recommended  and  reduced  one.  It  would 
seem  reasonable,  then,  that  the  referee's  assessments  were  quite  accurate. 
Although  OHC  is  not  bound  by  the  referee's  recommendation,  it  seems  more 
likely  than  not  that  his  assessment  of  C Limited's  claim  would  be  accurate 
as  well. 

The  Ombudsman  suggested  that  in  these  circumstances  that  if  OHC 
accepted  the  other  conclusions  and  recommendations  that  flow  from  them, 
that  it  rule  on  the  value  of  C Limited's  claim.  The  issues  discussed  in  the 
fifth  possible  conclusion  were  not  raised  by  OHC  in  the  reasons  given  to  C 
Limited  by  the  then  Minister.  However,  it  was  an  important  point  which 
was  also  raised  by  the  surety  and  the  guarantor.  It  was  the  Ombudsman's 
understanding  that  the  surety  would  oppose  paying  the  claims  already 
approved  by  OHC  of  claimants  who  were  in  the  same  contractual  relation- 
ship as  C Limited. 

OHC  previously  accepted  the  referee's  interpretation  of  the  definition 
of  creditor  and  contractor  as  they  were  applied  in  his  hearing  held  pursuant 
to  The  Public  Works  Creditors  Payment  Act.  The  Ombudsman  was  therefore 
of  the  opinion  that  it  would  be  wrong  and  unreasonable  to  deny  C Limited's 
claim  on  this  basis.  If  the  issue  of  the  proper  interpretation  of  claimant  and 
contractor  was  to  be  determined  in  a court  of  law,  then  it  would  be 
unreasonable  not  to  have  this  resolved  as  it  applied  to  C Limited's  claim  as 
well. 


In  its  reply  to  the  sixth  possible  conclusion,  OHC  reiterated  its 
argument  that  a decision  had  been  made  by  the  Board  of  Directors  of  OHC 
to  deny  C Limited's  claim.  This  being  the  case,  OHC  would  be  functus 
officio  concerning  this  decision,  and  would  have  no  authority  to  reconsider  C 
Limited's  claim. 

Counsel  for  OHC  submitted  that  if  the  Supreme  Court  had  the 
Minister's  letter  before  it,  the  decision  it  gave  would  have  been  different  on 


- 61  - 


the  issue  raised  in  this  possible  conclusion.  The  Ombudsman  re-examined 
the  Minister's  letter  and  agreed  that  OHC  made  a decision  not  to  pay  the 
claim.  However,  the  Ombudsman  was  unable  to  accept  the  balance  of  the 
submission  made  by  OHC's  counsel. 

The  Supreme  Court  stated  the  following; 

"In  the  instant  case,  although  a decision 
rejecting  the  claim  may  be  inferred,  no 
expressed  decision  was  made  nor  is  there 
explicit  authority  for  it". 

The  Minister's  letter  supported  this  inference  and  may  even  have  gone  so  far 
as  to  be  an  express  decision  of  the  Board  of  Directors  of  OHC,  although  to 
the  Ombudsman's  knowledge  no  formal  resolution  was  ever  passed  by  the 
Board  denying  C Limited's  claim.  In  the  Ombudsman's  opinion,  however,  the 
Supreme  Court  clearly  states  that  there  is  no  explicit  authority  given  to 
OHC  by  The  Public  Works  Creditors  Payment  Act  to  formally  deny  a claim 
but  only  to  approve  a claim.  Moreover,  only  a decision  to  pay  a claim 
appears  to  be  "not  open  to  dispute  a question"  and  then  only  "by  the 
contractor  or  the  surety".  It  would  seem  that  a creditor  is  not  precluded 
from  disputing  the  rejection  of  a claim  or  for  that  matter,  a partial  payment 
of  a claim. 

It  may  be  argued  that  notwithstanding  the  above,  there  is  implicit 
authority  given  by  The  Public  Works  Creditors  Payment  Act  to  make  a 
decision  rejecting  a claim  to  bring  finality  to  such  matters. 

The  Ombudsman  took  the  position  that  the  principle  of  functus  officio 
is  applicable  only  to  decisions  made  by  tribunals  exercising  a judicial  or 
quasi-judicial  function.  In  the  Ombudsman's  opinion,  in  making  this  decision 
OHC  was  not  exercising  such  a function.  It  appeared  to  the  Ombudsman 
that  the  decision  made  by  OHC  was  an  administrative  one,  which  interpret- 
ation the  Ombudsman  believed  was  supported  by  the  ruling  given  by  the 
Supreme  Court; 

"We  are  of  the  opinion  that  there  was  no  liability  on 
the  Crown  to  make  payment  to  the  applicant  except 
as  set  out  in  The  Public  Works  Creditors  Payment 
Act.  This  Act  does  not  set  up  a tribunal  to  determine 
any  liability,  but  simply  sets  out  the  steps  to  be  taken 
to  authorize  a payment  by  the  Crown." 

The  OHC  was  therefore,  legally  in  a position  to  have  reconsidered  C 
Limited's  claim.  It  was  the  Ombudsman's  opinion  pursuant  to  Section  22(1) 
of  The  Ombudsman'  Act,  1973  that  it  would  appear  to  be  wrong  and  contrary 
to  law  for  OHC  to  refuse  to  approve  C Limited's  claim  on  this  basis. 

The  Ombudsman  reached  the  following  opinions  pursuant  to  Section 
22(1)  of  The  Ombudsman  Act,  1973; 


1.  That  OHC  in  denying  C Limited's  claim  on  the 
basis  that  the  referee's  conditional  recommend- 
ation for  payment  was  made  without  jurisdiction, 
was  unreasonable,  and  was  wrong. 
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2.  That  the  mortgage  given  to  C Limited  by  S 
Limited  was  collateral  to  the  debt  owed  by  W 
Limited  to  C Limited  and  not  in  lieu  of  cash;  and 
OHC  was  wrong  in  concluding  as  it  did. 

3.  That  the  Ombudsman  was  unable  to  conclude 
that  the  decision  made  by  OHC,  that  the 
$18,000.00  received  by  C Limited  from  W 
Limited  ought  to  be  applied  to  C Limited's 
account  with  the  OHC  project,  was  wrong. 

4.  That  as  OHC  had  not  ruled  on  the  referee's 
assessment  of  C Limited's  claim,  the  Ombuds- 
man was  unable  to  say  that  OHC  had  been 
unreasonable  in  not  accepting  the  amount 
assessed  by  the  referee  as  being  the  value  of  the 
materials  supplied  to  the  OHC  project. 

3.  That  it  would  be  unreasonable  and  wrong  for 
OHC  to  deny  C Limited's  claim  on  the  basis  that 
C Limited  was  not  a contractor  as  defined  by 
The  Public  Works  Creditors  Payment  Act. 

6.  That  it  would  be  wrong  and  contrary  to  law  for 
OHC  to  refuse  to  approve  C Limited's  claim  on 
the  basis  that  a decision  had  been  made  denying 
the  claim  so  that  OHC  is  functus  officio. 

The  counsel  for  the  surety  and  the  guarantor  submitted  during  their 
representations  pursuant  to  section  19(3)  of  The  Ombudsman  Act,  1973  that 
C Limited's  conduct  throughout  the  events  indicated  bad  faith.  The 
Ombudsman  carefully  considered  the  evidence  given  at  the  referee's  hear- 
ing, and  all  other  circumstances  which  surrounded  the  OHC  project.  The 
Ombudsman  concluded  that  based  on  his  investigation  and  the  represent- 
ations made  to  him  that  C Limited  had  not  acted  in  bad  faith. 

Counsel  for  OHC  also  submitted  that  the  possible  recommendations 
could  not  be  implemented  as  The  Public  Works  Creditors  Payment  Act  did 
not  authorize  claims  settled  by  the  Crown  to  be  paid  from  public  funds. 
Section  22(2)  of  the  Act  reads  in  part  as  follows: 

The  Crown  may. ..pay  the  claimant  the  amount 
settled  upon  and  deduct  the  amount  so  paid  from  any 
monies  due... to  the  contractor  to  permit  of  such 
deduction,  the  surety. ..shall  pay  to  the  Crown  upon 
demand  an  amount  suffficient  to  make  up  the  de- 
ficiency. 

It  appears  from  the  above  wording  that  the  Crown  may  pay  the  claim 
out  of  public  funds  and  then  reimburse  itself  from  the  contractor  and  the 
surety.  However,  the  Ombudsman  did  not  wish  to  make  a recommendation, 
the  consequences  of  which  would  result  in  C Limited  being  treated  more 
favourably  than  the  other  claimants  were.  The  Ombudsman  felt  that  it 
would  be  reasonable  for  OHC  to  make  a demand  for  payment  on  the  surety 
on  behalf  of  C Limited  as  it  did  for  the  other  creditors. 
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The  Ombudsman  made  the  following  recommendations  in  his  report; 

1.  That  OHC  reconsider  C Limited’s  claim  as 
assessed  by  the  referee  and  rule  on  the  correct- 
ness of  the  assessment; 

2.  That  OHC  reconsider  the  mortgage  in  question 
as  being  a collateral  security  and  not  taken  by  C 
Limited  in  lieu  of  cash  and  not  altering  the  then 
existing  obligations  between  C Limited  and  W 
Limited; 

3.  That  OHC  not  deny  C Limited's  claim  on  the 
basis  that  it  was  not  a claimant  or  a contractor 
as  defined  by  The  Public  Works  Creditors 
Payment  Act  and  accept  the  referee's  definition 
thereof;  and 

4.  That  OHC  recommend  that  the  claim  as  assessed 
by  OHC  be  paid  by  the  surety. 

The  Ombudsman's  report  made  under  Section  22(3)  of  The  Ombudsman 
Act,  1973  was  forwarded  to  the  Minister  of  Housing  and  to  the  Chairman  of 
the  Ontario  Housing  Corporation.  In  due  course,  the  report  was  referred  to 
the  Corporation's  Board  of  Directors. 

The  Chairman  wished  to  know  for  the  assistance  of  the  Board  whether 
C Limited  realized  any  monies  on  their  $175,000.00  mortgage,  and  if  not, 
whether  or  not  it  was  still  open  for  them  to  do  so.  A copy  of  the  judgment 
in  the  Supreme  Court  was  obtained  by  the  Ombudsman  which  indicated  the 
results  of  a court  action  to  determine  the  priorities  of  the  mortgage  in 
question.  The  judgment  indicated  that  to  the  extent  that  the  mortgage 
secured  the  debt  for  materials  to  C Limited  supplied  to  W Limited,  the 
mortgage  did  not  have  priority  over  the  numerous  mechanics'  lien  claimants 
joining  the  action.  The  mortgage  did  have  priority  over  lien  holders  with 
respect  to  those  debts  which  C Limited  was  not  entitled  to  register  a lien. 
The  effect  of  this  decision  was  that  C Limited  was  effectively  precluded 
from  realizing  any  monies  on  the  mortgage. 

The  OHC  Board  of  Directors,  after  considering  the  information 
supplied  to  them,  concluded  that  it  had  made  a final  and  binding  decision  to 
reject  C Limited's  claim  in  its  entirety  in  3uly  of  1973.  OHC  was  not 
prepared  to  re-open  or  reconsider  the  claim.  The  Board  indicated  that  their 
decision  in  1973  was  arrived  at  after  a thorough  investigation  had  taken 
place  of  the  relevant  facts  and  the  weighing  of  the  submissions  advanced  by 
C Limited  and  the  other  concerned  pcirties  at  the  time  and  subsequent 
events  concerning  the  mortgage  would  not  alter  that  decision. 

Futhermore,  the  Board  indicated  it  was  not  prepared  in  any  case  to 
adopt  the  Ombudsman's  argument  that  under  The  Public  Works  Creditors 
Payment  Act,  only  a decision  to  pay  a claim  is  not  open  to  dispute  or 
question  by  the  contractor  or  the  surety  but  is  final  and  binding  upon  them, 
and  that  this  does  not  extend  to  decisions  to  reject  the  claim.  Such  an 
interpretation  would  effectively  eliminate  the  wide  discretion  intended  to 
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be  afforded  to  the  Crown  and  to  Crown  agents  and  would  make  it  virtually 
impossible  to  reach  a final  and  binding  decision  unless  full  payment  of  a 
claim  was  afforded  to  the  claimant  in  all  instances. 

The  Ombudsman's  report  and  recommendations  as  well  as  copies  of 
OHC  letters  of  reply  to  the  Ombudsman  were  forwarded  to  the  Premier  who 
acknowledged  their  receipt. 
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DETAILED  SUMMARY  NO.  19 


In  July,  1969,  this  complainant  slipped  at  work  and  saw  the  company 
physician  for  a low  back  ache.  He  went  home  that  day  but  returned  to  light 
work  the  next  day.  The  Workmen's  Compensation  Board  was  notified  of  the 
accident.  Since  the  accident  in  1969  the  complainant  suffered  intermittent 
low  back  pain.  A low  back  brace  was  prescribed  by  the  company  physician. 
An  x-ray  was  taken  in  May,  1970  showing  minor  degenerative  changes 
present  in  the  lumbar  spine  and  indicated  no  change  in  the  appearance  of  the 
spine  since  the  last  examination  in  July  of  1969. 

In  April,  1976,  the  complainant  was  working  on  an  assembly  line.  He 
went  to  the  employer's  medical  office  and  received  medication  and  heat 
treatment  for  a diffuse  low  lumbar  ache.  He  was  put  on  restricted  work 
with  no  bending,  twisting  or  lifting  and  told  to  return  to  the  medical  office 
on  April  15,  1976  for  a re-examination.  When  he  returned  he  was  still 
complaining  of  back  pain  and  was  advised  that  if  he  could  not  cope  he  would 
have  to  take  some  time  off  work.  The  information  in  the  Board's 
investigative  notes  indicates  that  by  April  22nd,  he  was  performing  his 
regular  work  but  complaining  of  back  pain.  He  received  heat  treatment  and 
"282"  tablets  from  the  employer's  medical  office.  Later  that  day,  his 
foreman  took  him  off  his  regular  work.  The  complainant  advised  the 
medical  office  that  he  would  be  seeing  his  family  physician  regarding  his 
back  condition.  He  stopped  working  on  April  23rd  and  sought  medical 
attention  from  his  family  doctor.  The  family  physician  submitted  a report 
to  the  Board  in  May,  1976.  He  informed  the  Board  that  the  complainant  had 
degenerative  disc  disease  with  muscle  spasm  and  that  he  would  be  disabled 
for  three  weeks.  On  May  3,  1976,  he  returned  to  modified  employment,  still 
complaining  of  back  pain.  He  worked  until  May  18,  1976  at  which  time  he 
stopped  due  to  his  back  condition.  He  did  not  return  to  work  until  March  7, 
1977. 

The  Workmen's  Compensation  Board  denied  the  worker  benefits.  After 
completing  the  appeal  procedure  the  worker  registered  a complaint  with  the 
Ombudsman  on  January  16,  1978.  The  Workmen's  Compensation  Board  was 
notified  pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1975,  of  the 
Ombudsman's  intention  to  investigate.  The  investigation  involved  a 
thorough  review  of  the  Board's  file  and  several  interviews  with  the  com- 
plainant. 

During  the  course  of  the  investigation,  the  Ombudsman  came  to  a 
tentative  conclusion  which  might  adversely  affect  the  Board  and  the 
employer.  Accordingly,  by  letter  written  pursuant  to  Section  19(3)  of  The 
Ombudsman  Act,  1975,  the  possible  conclusion  and  possible  recommendation 
were  reported  to  Mr.  Starr  and  the  employer,  as  follows: 

"Possible  Conclusion 

It  would  appear  that  it  might  be  open  to  me  to 
conclude  pursuant 'to  Section  22(1)  of  The  Ombuds- 
man Act,  1975,  that  it  was  unreasonable  for  the 
Workmen's  Compensation  Board  to  conclude  that  (the 
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complainant)  did  not  suffer  a compensable  accident 
arising  out  of  and  in  the  course  of  his  employment  on 
April  9,  1976  which  aggravated  a pre-existing,  non- 
compensable  low  back  condition  ...  It  would  appear 
possible  that  it  was  unreasonable  for  the  Workmen's 
Compensation  Board  not  to  extend  the  benefit  of 
reasonable  doubt  in  this  case  and  grant  (the 
complainant)  entitlement  for  a low  back  condition  on 
an  aggravation  basis... 

Possible  Recommendation 


It  would  appear  that  it  might  be  open  to  me  to 
recommend  pursuant  to  Section  22(3)(c)  of  The 
Ombudsman  Act,  1973,  that  the  decision  of  the 
Workmen's  Compensation  Board  in  this  case  should  be 
cancelled  and  that  entitlement  should  be  granted  to 
(the  complainant)  for  an  accident  arising  out  of  and 
in  the  course  of  his  employment  on  April  9,  1976...  ." 

The  Board  responded  in  October,  1978  by  stating  that  the  Appeal 

Board  and  the  Board  were  unable  to  accept  the  possible  recommendation. 

The  Board's  letter  read,  in  part,  as  follows; 

"The  Appeal  Board  Panel  has  reviewed  the  matter  in 
its  entirety  and  finds  the  information  establishes  that 
prior  to  the  work  accident  of  July  25,  1969  (from  the 
x-ray  reports  taken  in  1969  and  May  of  1970)  (the 
complainant)  had  pre-existing  radiological  changes, 
and  that  the  accident  of  July  25,  1969  was  a no  lost 
time  accident. 

The  investigation  reports  demonstrate  that  (he)  had 
symptoms  relative  to  his  low  back  during  the  inter- 
vening years  which  he  attributed  to  arthritis.  It  is 
reported  by  the  foreman  and  a fellow  worker  that 
(he)  wore  a corset  intermittently  during  this  period. 

With  respect  to  the  purported  accident  of  April  9th, 

1976,  it  appears  that  no  specific  incident  was  re- 
ported to  fellow  employees,  the  foreman  or  the 
Medical  Department.  (He)  continued  to  work  until 
April  23,  1976.  Medical  treatment  was  not  sought 
from  his  family  doctor,  until  April  23rd  at  which  time 
the  patient's  history  of  injury  was  'During  a twisting 
motion,  the  patient  experienced  pain  in  the  lower 
back  with  radiation  down  the  leg'.  This  is  more  or 
less  the  history  reported  by  (the  complainant)  on  May 
29,  1976  on  his  Form  6. 

It  was  and  is  the  opinion  of  the  Appeal  Board  Panel 
that  the  evidence  does  not  establish  that  (the  com- 
plainant) had  any  new  incident  to  constitute  a com- 
pensable accident  arising  out  of  and  in  the  course  of 
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his  employment  on  April  9,  1976,  and  that  the  weight 
of  the  evidence  leads  to  the  conclusion  that  (his) 
disablement  from  work  from  April  23rd,  1976  was  due 
to  his  pre-existing  degenerative  disc  disease  and  not 
occasioned  by  disablement  arising  out  of  and  in  the 
course  of  his  employment." 

The  employer  requested  under  the  provisions  of  Section  19(3)  of  The 
Ombudsman  Act,  1973,  that  he  be  allowed  to  verbally  respond.  Con- 
sequently, in  November,  1978,  representatives  from  the  Company  voiced 
concern  about  the  possible  recommendation  outlined  in  the  19(3)  letter.  As 
a result  of  that  meeting,  a clarifying  letter  was  sent  to  the  Company  and  to 
the  Board. 

In  January,  1979,  a member  of  the  Ombudsman's  investigative  staff 
telephoned  the  Board  and  was  advised  that  the  Board  would  not  be  preparing 
a written  response  to  the  December,  1978  letter.  The  employer  responded 
by  letter  in  February,  1979.  It  was  the  employer's  position  that  the  Board 
Decision  was  reasonable  and  that  they  could  find  no  justification  for  the 
Board  arriving  at  any  other  conclusion. 

The  Ombudsman  considered  the  arguments  made  by  the  employer  and 
the  Board. 

The  investigation  of  this  complaint  revealed  that  there  were  various 
recorded  statements  concerning  the  cause  of  his  back  pain  on  April  9,  1976. 

The  employer  stated  that  the  complainant's  back  disability  was  due  to 
an  arthritic  back  condition.  A review  of  the  available  information  indicated 
that  the  worker  was  treated  for  muscular  back  problems  and  arthritis  in 
January,  1970  by  his  family  doctor.  In  May,  1970,  x-rays  of  his  back  were 
taken  which  revealed  that  he  had  some  arthritis  in  his  back.  The  company 
physician  was  of  the  opinion  that  the  complainant  had  low  back  arthritic 
pain  and  placed  him  on  light  work  in  May,  1976. 

The  Board's  investigative  notes  indicated  that  the  complainant's  super- 
visor reported  that  the  worker  was  not  claiming  compensation  benefits, 
because  the  complainant  told  him  that  his  back  condition  was  due  to 
arthritis,  a condition  he  had  had  for  some  time.  Consequently,  the  report 
submitted  to  the  Board  by  the  employer  was  based  upon  the  supervisor's 
comments. 

However,  the  complainant  advised  our  Office  that  he  did  not  have  an 
arthritic  back.  According  to  the  Board's  own  investigative  notes,  he  denied 
that  he  had  informed  his  supervisor  that  his  back  problem  was  due  to 
arthritis.  Furthermore,  a senior  Board  physician  reviewed  the  complainant's 
file  and  the  medical  reports.  In  a memorandum  in  January,  1971,  that 
physician  wrote  "...  The  frequent  use  of  the  term  arthritis  for  his  problem 
seems  to  me  to  have  no  medical  justification.  There  is  really  no  suggestion 
at  all  anywhere  that  he  has  a true  inflammatory  form  of  arthritis.  It  is 
quite  clear  that  the  diagnosis  is  one  of  degenerative  disc  disease...". 

There  is  also  mention  by  the  complainant  in  a report  received  by  the 
Board  on  June  3,  1976  that  he  felt  "...(I)  must  have  twisted  my  body  the 
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wrong  way  while  working  on  April  9,  1976...".  This  is  basically  the  same 
history  as  outlined  by  the  family  physician  in  his  report  to  the  Board  in  May, 
1976.  The  complainant  told  the  Board's  representative  in  3uly,  1976  that  he 
injured  his  back  on  April  9th  while  lifting.  This  statement  was  reiterated  by 
him  to  the  Appeal  Board  Panel.  The  medical  office  records  obtained  by  a 
Board  representative  in  July,  1976  recorded  that  he  attributed  his  back  pain 
on  April  9th  to  bending  over  constantly.  The  records  indicate  that  the  Board 
representative  while  interviewing  the  family  physician,  revealed  that  the 
family  physician  had  telephoned  the  company  physician,  to  determine 
whether  or  not  a report  should  have  been  sent  to  the  Board.  The  family 
physician's  notes  read  "The  injured  employee  apparently  relate  his  problem 
to  a twisting  motion  that  his  job  requires  him  to  perform  quite  often". 

Based  upon  the  information  outlined  above,  the  Ombudsman  was  of  the 
opinion  that  a work-related  incident  on  April  9,  1976,  aggravated  the 
complainant's  pre-existing  back  problem.  He  noted  that  the  various 
statements  as  to  the  reason  for  the  onset  of  his  back  disability  indicated 
that  he  may  have  been  bending,  twisting,  lifting  or  a combination  of  all 
these  movements.  When  one  considered  the  nature  of  these  movements  and 
the  statements  made  by  the  complainant  there  was  an  association  between 
his  back  disability  and  his  work  activity.  He  did  report  to  the  medical 
office,  within  approximately  one-and-a-half  hours  after  experiencing  the 
onset  of  back  pain.  At  that  time,  he  attributed  his  back  pain  to  bending 
over  constantly. 

The  Report  of  the  Ombudsman  was  sent  to  the  Board  in  June,  1979. 
The  Ombudsman  concluded  that  the  Appeal  Board  Decision  of  August  30, 
1977  was  unreasonable  and  recommended  pursuant  to  Section  22(3)(g)  of  The 
Ombudsman  Act,  1975,  that  the  Appeal  Board  revoke  its  decision  dated 
August  30,  1977  and  extend  to  the  complainant  the  benefit  of  reasonable 
doubt  to  grant  entitlement  for  an  incident  arising  out  of  and  in  the  course  of 
his  employment  on  April  9,  1976  which  aggravated  a pre-existing  back 
condition  and  award  the  appropriate  compensation  benefits.  A copy  of  the 
Report  was  forwarded  to  the  Minister  of  Labour. 

In  August,  1979,  the  Ombudsman  received  a letter  from  the  Board 
which  stated  that  the  Board  would  not  revoke  the  Appeal  Board  decision  of 
August,  1977.  The  Board's  letter  read  in  part: 

"...  The  Board  has  considered  your  conclusions  and 
recommendations,  but  is  not  satisfied  that  the  fact 
that  (the  complainant)  sought  medical  attention  on 
April  9th,  1976  and  associated  his  back  discomfort 
with  bending  on  the  job,  would  necessarily  substan- 
tiate that  '...  a work-related  incident  did  occur  which 
resulted  in  (the  complainant)  suffering  a back  dis- 
ability'. 

Having  regard  for  the  various  histories  given  by  (the 
complainant)  as  to  the  reason  for  his  back  pain,  the 
Board  is  unable  to  conclude  that  any  incident  or 
unusual  occurrence  took  place  on  April  19th,  1976. 

As  such,  his  circumstances  would  not  fall  within  the 
definition  of  'accident'  as  described  in  sub  clauses  (i) 
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and  (ii)  of  Section  1 (l)(a)  of  The  Workmen's  Co- 
mpensation Act. 

The  Board  has,  therefore,  considered  (the  complain- 
ant's) entitlement  under  sub  clause  (iii)  of  the  Act, 
which  defines  an  accident  as  disablement  arising 
out  of  and  in  the  course  of  employment'.  In  this 
particular  case,  the  Appeal  Board  accepts  that  (the 
complainant's)  onset  of  back  pain  occurred  in  the 
course  of  his  employment.  In  view  of  the  undisputed 
fact  that  (he)  had  a pre-existing  non-compensable 
back  disability,  and  noting  the  fact  that  he  was  not 
performing  any  unusual  work  or  work  to  which  he  was 
unaccustomed  on  April  9th,  1976,  the  Board  con- 
cludes that  a causal  relationship  has  not  been  estab- 
lished between  the  work  performed  and  the  subse- 
quent back  complaints.  For  this  reason,  the  Board 
concludes  that  the  presumptions  provided  in  Section  3 
subsection  2 of  The  Workmen's  Compensation  Act 
cannot  apply  as  in  fact,  it  has  been  shown  that  (the 
complainant's)  disability  arose  out  of  his  pre-existing 
non-compensable  disability  rather  than  his  employ- 
ment. In  this  regard,  the  Board  notes  that  the 
diagnosis  is  that  of  degenerative  disc  disease  with 
muscle  spasm. 

In  view  of  the  foregoing,  the  Board  concludes  that 
the  Appeal  Board's  decision  of  August  30th,  1977  was 
correct  and  that  consequently,  there  is  no  basis  upon 
which  that  decision  should  be  revoked  as  recom- 
mended in  your  letter  of  June  7th,  1979." 

In  October,  1979,  the  Ombudsman  sent  a letter 
to  the  Board  and  requested  a response  to  the  follow- 
ing statements: 

"It  is  my  opinion  that  the  evidence  supports  a causal 
relationship  between  (the  complainant's)  back  dis- 
ability and  the  nature  of  the  work  he  was  performing 
on  April  9,  1976.  It  is  my  understanding,  according  to 
Directive  No.  2 dated  August  15,  1953,  that  if,  'a 
movement  arising  out  of  the  work'  can  reasonably  be 
shown  to  have  caused  the  disablement,  entitlement 
should  be  granted.  It  is  my  opinion  that  the  medical 
evidence  available  in  1976  does  establish  that  the 
movements  arising  out  of  (the  complainant's)  work 
caused  his  disablement.  I am  of  the  opinion  'unusual 
work  or  work  to  which  he  was  unaccustomed'  is  not  a 
condition  for  entitlement  either  in  the  wording  of  the 
section  itself  or  your  directive  interpreting  this  sec- 
tion." 


The  Board  replied  in  November,  1979.  The 
Board's  response  read  in  part: 
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"It  is  the  opinion  of  the  Board  that  (the  complainant's) 
disability  requiring  lighter  work  from  April  9th  to 
23rd,  1976  and  lost  time  from  April  23rd,  1976  was 
not  occasioned  by  such  circumstances  as  strenuous 
work,  awkward  position  or  unaccustomed  strain. 
Furthermore,  the  Board  is  of  the  view  that  as  (he) 
had  performed  this  same  work  for  the  preceding  two- 
year  period,  it  is  not  reasonable  to  conclude  that  the 
movements  arising  out  of  the  work  performed  for  18 
minutes  on  April  9th,  1976  could  be  considered  to 
have  played  any  significant  part  in  the  disability  as 
subsequently  diagnosed." 

A discussion  of  this  case  was  held  with  the  Minister  of  Labour,  the 
Ombudsman  and  representatives  of  the  Board  in  February,  1980.  In  March, 
1980  we  received  notification  that  the  Board  did  not  intend  to  implement 
our  recommenation.  A copy  of  the  Ombudsman's  Report  of  June,  1979  was 
sent  to  the  Premier  in  March,  1980  pursuant  to  the  provisions  of  Section  24 
and  25  of  The  Ombudsman  Act,  1975.  The  Premier  in  his  response  did  not 
indicate  that  any  steps  would  be  taken  to  implement  the  Ombudsman's 
recommendation. 


DETAILED  SUMMARY  NO.  20 

This  complaint  was  brought  to  the  Ombudsman's  attention  by  letter  in 
February,  1978.  A letter  pursuant  to  Section  19(1)  of  The  Ombudsman  Act, 
1975  was  forwarded  to  the  Chairman  of  the  Workmen's  Compensation  Board 
advising  the  Chairman  of  the  Ombudsman's  intention  to  investigate  this 
complaint  and  requested  all  documents  pertaining  to  the  worker's  injury.  In 
this  letter  the  complaint  was  summarized  as  follows: 

"That  he  is  entitled  to  benefits  from  the  Workmen's 
Compensation  Board  for  personal  injury  arising  out  of 
and  in  the  course  of  his  employment  due  to  exposure 
to  methyl  acrylate  and  benzene." 

The  investigation  revealed  that  the  injured  worker  was  employed  as  a 
laboratory  technician.  In  July,  1973  the  complainant  experienced  a head- 
ache which  he  contended  was  a result  of  exposure  to  gas.  He  further 
contended  that  he  had  suffered  exposure  and  headaches  in  1971  and  1972. 

In  August,  1973,  a neurologist  noted,  "This  patient  himself  has  been  a 
rather  tense  individual  who  has  a checkered  psychiatric  history".  It  was 
noted  that  there  had  never  been  any  symptoms  of  acute  poisoning  in  the 
complainant's  unit  nor  had  anyone  suffered  any  problems.  Also,  there  was 
no  evidence  of  organic  mental  change.  The  neurologist  concluded: 

"I  feel  quite  certain  in  stating  that  there  is  no 
evidence  of  any  exposure  to  toxic  chemicals.  I 
explained  to  the  patient  that  hydrocarbons  produce 
symptoms  at  the  time  they  are  taken  in  excess 
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quantity,  that  build-up  in  the  system  to  my  knowl- 
edge does  not  occur.  This  man  is  not  exposed  to  lead 
or  other  such  toxic  chemicals.  I would  feel  certain 
that  his  headaches  are  not  due  to  any  industrial 
exposure  but  merely  the  result  of  tension  in  an 
individual  who  had  suffered  a good  deal  in  this 
respect." 

The  E.E.G.  showed  no  abnormality.  Further,  the  neurologist  stated, 
"There  is  no  indication  for  further  neurological  investigation". 

Prior  to  the  1973  incident,  the  complainant  had  experienced  health 
problems.  In  September,  1971  he  was  admitted  to  hospital  with  chest  pain. 
Again,  at  the  end  of  October,  1971  he  was  admitted  to  hospital  with  a 
diagnosis  of  severe  depression.  In  May,  1972  the  injured  worker  began  to 
experience  more  severe  headaches.  Though  he  had  suffered  headaches  for 
years,  he  claimed  they  became  worse  with  exposure  to  acrylates  in  1970. 
When  he  was  admitted  to  hospital  in  June,  1972  his  family  physician  noted, 
"Since  approximately  five  years  the  patient  has  been  in  a rather  bad  nervous 
condition  suffering  from  anxiety  with  depression  due  to  his  family  condi- 
tions". After  his  discharge,  he  remained  on  tranquillizers  and  was  able  to 
work;  however,  it  was  suggested  by  his  superiors  at  work  that  he  seek 
medical  aid. 

That  month,  a psychiatrist  noted,  "From  the  psychiatric  standpoint  it 
appears  to  me  that  this  man  has  some  degree  of  depression  present  at  all 
times".  Subsequently,  the  complainant  received  seven  electric  shock  treat- 
ments. 

Following  the  1973  incident  in  the  laboratory  which  prompted  his 
claim,  the  injured  worker  experienced  more  health  problems.  In  October, 
1973  he  was  admitted  to  hospital  with  a diagnosis  of,  "Chest  pain  and 
shortness  of  breath,  most  probably  due  to  nervousness  and  depression".  In 
December,  1973  the  Claims  Review  Branch  denied  entitlement  for  this 
claim . 

Later  in  December,  a meeting  was  held  at  the  request  of  the 
complainant  between  himself,  his  union  representative  and  several  company 
representatives,  including  the  medical  officer.  The  complainant  contended 
that  he  had  suffered  permanent  physical  damage  because  of  overexposure  to 
high  concentrations  of  acrylate  fumes.  It  was  generally  agreed  that  there 
had  been  exposure  to  acrylate  fumes.  At  a subsequent  meeting  in  January, 
1974,  after  a review  of  the  medical  records  of  technicians  who  had 
previously  worked  with  acrylate,  it  was  shown  that  none  had  suffered  any  ill 
effects  from  their  exposure  to  acrylate  fumes.  Further,  it  was  agreed  that 
there  were  no  further  medical  tests  which  could  be  carried  out  to  confirm  or 
deny  this  statement. 

In  April,  1974  a doctor  from  the  Occupational  Health  Protection 
Branch  visited  the  work  place.  This  doctor  investigated  the  two  episodes 
which  the  complainant  related  to  his  illness.  This  doctor  concluded: 

"Styrene  would  not  produce  chronic  effects  such  as  he 
reports.  Acrylates  toxicity  is  related  to  the  cyamide 
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radicle  present.  Long-term  toxicity  of  acrylates  is 
generally  unknown." 

In  a telephone  conversation  with  an  Ombudsman  Investigator  in 
October,  1979  this  doctor  confirmed  his  conclusions.  When  asked  if  there 
had  been  any  new  research  or  evidence  that  might  contradict  his  findings  of 

1974,  the  doctor  replied,  "Not  to  my  knowledge".  He  added  that  in  January, 

1975,  the  acting  director  of  the  Occupational  Health  Protection  Branch  had 
confirmed  that  blood  tests  submitted  on  the  injured  worker  did  not  indicate 
a significant  abnormality. 

In  May,  1977  the  complainant  was  seen  by  another  psychiatrist  who 
agreed,  "that  a mental  illness  is  present".  The  doctor  hoped  to  be  able  to 
help  the  injured  worker  to  regain  his  mental  health  and  also  to  determine 
the  etiology  of  his  mental  condition.  In  September  the  doctor  stated  that  he 
did  not  know  the  cause  of  this  man's  illness;  however,  he  had  seen  other 
people  with  the  same  type  of  illness  who  had  not  been  exposed  to  such 
chemicals.  The  psychiatrist  concluded,  "I  personally  would  consider 
paranoid  state  as  being  the  most  suitable  descriptive  diagnosis". 

In  January,  1978  the  Appeal  Board  concluded,  "That  there  is  no 
medical  evidence  to  support  a relationship  between  the  disability  claimed 
and  any  exposure  to  toxic  fumes.  The  appeal  is  denied." 

Based  on  the  available  medical  evidence,  the  Ombudsman  concluded 
that  the  Appeal  Board's  decision  to  deny  this  worker  benefits  was  not 
unreasonable.  Medical  reports  did  not  relate  this  man's  mental  disorders  to 
exposure  to  methyl  acrylate  and  benzene.  The  injured  worker  and  the 
Chairman  were  notified  of  the  results  of  the  Ombudsman's  investigation  in 
December,  1979. 


DETAILED  SUMMARY  NO.  21 


In  July,  1978,  the  complainant  visited  our  Office  and  registered  a 
complaint  against  the  Workmen's  Compensation  Board  . He  contended  that 
the  permanent  disability  pension  awarded  by  the  Board  for  his  left  hand 
amputation  did  not  adequately  reflect  the  degree  of  his  disability.  He  also 
contended  that  he  was  entitled  to  temporary  special  supplementary  benefits. 

A letter  pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1975  was 
forwarded  to  the  Chairman  of  the  Board  in  September,  1978.  This  letter 
informed  the  Chairman  of  the  Ombudsman's  intention  to  investigate  this 
complaint  and  requested  all  documents  pertaining  to  the  worker's  injury. 

The  investigation  revealed  that,  in  June,  1973,  the  complainant  was 
operating  a press  machine  and,  as  he  reached  over  to  clear  scrap  from  the 
back  of  the  machine,  his  foot  tripped  the  press  and  his  left  hand  became 
caught  in  the  machine.  His  left  hand  was  badly  crushed  and  required 
amputation  at  the  wrist. 

The  complainant  was  admitted  to  the  Board's  hospital  in  July,  1973. 
Medical  reports  at  that  time  indicated  he  would  be  unable  to  return  to  his 
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former  employment  and  that  he  should  be  given  some  form  of  upgrading 
program.  He  was  fitted  with  a permanent  below-elbow  prosthesis.  By 
October,  1973,  it  was  reported  that  he  was  using  his  prosthesis  well  and  he 
was  advised  that  he  was  capable  of  returning  to  work.  He  returned  to  work 
with  his  pre-accident  employer  in  January,  1974  but  he  was  able  to  work 
three  hours  only  because  of  pain  in  the  amputation  stump. 

In  November,  1974,  the  complainant  was  examined  by  one  of  the 
Board's  Pensions  Medical  Advisors.  At  that  time,  the  Pensions  Medical 
Advisor  noted  the  complainant  had  a full  range  of  movement  of  the  elbow 
joint  and  good  strength  in  his  right  arm.  His  residual  disability  was  assessed 
at  55%. 

In  March,  1975,  the  Board's  Rehabilitation  Branch  arranged  for  the 
complainant  to  commence  an  English  upgrading  course  at  George  Brown 
College.  In  October,  1975,  the  college  reported  that  the  complainant  had 
trouble  in  accepting  instruction  and  the  program  was  terminated.  The 
complainant  was  re-admitted  to  the  college  in  March,  1976  on  another 
English  upgrading  course  which  he  completed  in  August,  1976. 

The  complainant  received  a temporary  special  supplement  between 
October,  1976  and  April,  1977  to  assist  him  financially  while  he  was  seeking 
suitable  employment.  In  April,  1977,  the  Board's  Rehabilitation  Branch 
referred  him  to  the  Ability  Centre  for  an  Assessment  Course  to  determine  if 
he  was  physically  capable  of  returning  to  the  work  force.  However,  in  May, 
1977,  two  weeks  after  he  commenced  the  assessment,  the  complainant  left 
the  course.  His  reason  was  that  he  was  experiencing  pain  in  his  left  arm  and 
stump.  His  family  physician  advised  him  to  rest  for  one  week  and  then  to 
return  to  the  assessment  program.  The  complainant  did  not  return  and  the 
program  was  terminated.  The  Board's  records  indicated  that  because  of  the 
complainant's  failure  to  co-operate  with  the  Rehabilitation  Branch  in  the 
assessment  program,  the  temporary  special  supplement  was  terminated. 
The  medical  information  available  indicated  that  the  complainant  was 
medically  capable  of  returning  to  the  assessment  program  in  May,  1977. 

The  complainant  was  seen  on  several  occasions  by  specialists  at  the 
Amputee  Conference  at  the  Board's  Hospital  and  Rehabilitation  Centre. 
Medical  reports  indicated  he  had  a good  functioning  right  arm  and  he  was 
capable  of  performing  light  or  moderately  heavy  work. 

Based  on  the  medical  information,  it  was  the  Ombudsman's  opinion 
that  there  was  insufficient  evidence  to  support  the  complainant's  conten- 
tions and  that  his  permanent  disability  rating  was  in  keeping  with  the 
schedule  provided  for  under  Section  42(3)  of  The  Workmen's  Compensation 
Act.  The  Ombudsman  therefore  concluded  that  the  Appeal  Board's  decision 
was  not  "unreasonable".  The  Chairman  and  the  complainant  were  notified  of 
the  results  of  the  investigation. 


DETAILED  SUMMARY  NO.  22 


On  December  15,  1950  the  complainant  sustained  contusions  of  the 
back  and  left  hip  during  the  course  of  his  employment  as  a construction 
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labourer  when  a steel  beam  slipped  and  fell  onto  him.  The  complainant  was 
hospitalized  for  about  one  week  following  the  accident. 

The  Workmen's  Compensation  Board  accepted  the  claim  for  disability 
benefits,  allowing  entitlement  for  the  hip  disability  and  for  the  back  injury 
on  the  basis  of  an  aggravation  of  a pre-existing  condition.  The  complainant 
was  granted  benefits  from  December  15,  1950  to  3uly  11,  1952. 

When  the  complainant  consulted  his  family  doctor  in  March,  1951,  he 
stated  that,  in  addition  to  his  back  pain,  he  was  suffering  from  a pain  in  the 
region  of  the  left  kidney.  The  doctor  did  not  prescribe  any  treatment  for 
either  problem,  rather  he  recommended  that  the  complainant  attempt  to 
return  to  some  form  of  modified  employment. 

During  the  course  of  an  examination  in  August,  1951,  the 
complainant's  family  doctor  took  a urinalysis  which  showed  the  presence  of 
blood  cells  in  the  urine.  In  September,  1951  the  doctor  reported  that  the 
complainant  was  continuing  to  have  genito-urinary  difficulties.  In 
November,  1951  the  family  doctor  referred  the  complainant  to  a general 
surgeon  who,  on  November  13,  1951,  removed  the  left  kidney. 

A pathologist  subsequently  examined  sections  of  the  kidney  and 
diagnosed  inflammation  of  the  kidney  associated  with  gross  hematuria. 
Further  examination  by  other  pathologists  revealed  the  possibility  that  the 
surgeon  who  had  removed  the  kidney  had  done  so  based  on  his  assumption 
that  trauma  had  caused  the  development  of  a hematuria.  The  pathologist 
was  of  the  opinion  that  this  assumption  was  false  and  that  there  was  no 
relationship  between  the  trauma  and  the  hematuria  because  he  found  the 
kidney  to  be  normal  except  for  a small  traumatic  laceration  which  he  felt 
had  been  produced  at  the  time  of  the  operation. 

Further  examinations  were  conducted  in  1953  at  a Toronto  hospital. 
The  pathologist  who  examined  the  kidney  on  that  occasion  concluded  that  a 
normal  kidney  had  been  removed  and  that  the  bleeding  had  probably  come 
from  the  bladder.  It  was  his  opinion  that  the  complainant's  kidney  had  been 
in  no  way  affected  by  the  injury. 

The  Board  denied  entitlement  to  the  complainant  for  removal  of  the 
left  kidney  because,  in  its  opinion,  no  relationship  between  the  operation  and 
the  accident  could  be  established. 

In  3uly,  1952  the  complainant  was  granted  an  award  of  15%  for  his  hip 
disability  and  5%  for  his  back  disability.  The  complainant  returned  to 
regular  work  from  1954  to  1962  and  thereafter  had  intermittent  employment 
until  1967. 

In  early  1968  the  complainant's  family  doctor  reported  to  the  Board 
that,  in  his  opinion,  the  complainant  was  totally  disabled  by  his  back.  The 
Board  referred  the  complainant  to  an  orthopaedic  surgeon  who  found  that 
the  hip  injury  had  almost  completely  healed.  However,  he  was  of  the 
opinion  that  the  overall  disability  was  50%,  although  a portion  of  that 
disability  was  attributable  to  problems  unrelated  to  the  accident.  The  Board 
re-assessed  the  complainant  and  recommended  an  increase  in  the  award  for 
his  back,  increasing  his  total  award  to  30%.  This  award  became  effective  in 
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October,  1967,  the  date  on  which  the  Board  was  advised  that  the 
complainant's  back  was  causing  him  further  problems. 

The  issue  of  the  complainant's  kidney  problems  did  not  arise  again 
until  1968  when  the  Board  was  informed  of  his  sudden  death.  The  Board  was 
advised  that  the  complainant  was  found  to  have  been  affected  by  a lined 
loop  bowel  which  resulted  in  an  infection.  The  complainant  passed  away 
suddenly,  shortly  after  the  infection  appeared  to  have  been  brought  under 
control.  The  complainant's  family  doctor  raised  the  question  of  whether  the 
complainant  would  have  survived  the  infection  had  he  had  both  kidneys  and 
whether  this  issue  could  be  related  to  the  original  back  injury. 

Entitlement  for  the  removal  of  the  kidney  was  again  denied  by  the 
Board. 

In  January,  1969  the  complainant's  widow  appealed  to  the  Appeal 
Board  of  the  Workmen's  Compensation  Board  , claiming  that  her  husband's 
30%  pension  did  not  adequately  compensate  him  for  his  residual  disability 
and  that  the  removal  of  his  left  kidney  was  due  to  the  injury  he  had  received 
in  his  accident.  The  Board  denied  the  appeal  because,  in  its  opinion,  the 
complainant's  degree  of  permanent  disability  from  his  injuries  sustained  in 
his  accident  was  not  higher  than  30%.  The  Board  found  that  medical 
evidence  was  not  supportive  of  the  contention  that  the  surgical  removal  of 
the  complainant's  left  kidney  in  November,  1931  had  a relationship  to  the 
original  accident. 

In  July,  1977  the  complainant's  daughter  wrote  to  the  Ombudsman  on 
her  mother's  behalf,  contending  that  her  mother  had  entitlement  to  benefits 
pursuant  to  Section  36  of  The  Workmen's  Compensation  Act.  This 
contention  resulted  from  her  belief  that  the  complainant's  death  had  been 
caused  by  the  compensable  condition.  She  further  contended  that  the 
pension  paid  to  the  complainant  while  he  was  alive  was  insufficient  and  that 
he  was  totally  disabled  at  the  time  of  his  death. 

Pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1973,  the  Chairman 
of  the  Workmen's  Compensation  Board  was  notified  by  letter  dated  August 
24,  1977  of  the  Ombudsman's  intention  to  investigate  this  complaint.  Upon 
receipt  of  the  photocopy  of  the  Board's  file  in  relation  to  the  complaint,  the 
history  of  the  complainant's  claim  with  the  Workmen's  Compensation  Board 
was  thoroughly  reviewed.  Further  information  was  obtained  from  the 
complainant's  widow,  from  his  daughter  and  from  a hospital  where  the 
complainant  had  been  treated. 

During  the  course  of  the  Ombudsman's  investigation  into  this 
complaint,  a copy  of  the  complainant's  post-mortem  report  prepared  at  a 
hospital  on  the  day  of  his  death  was  obtained.  It  was  apparent  that  the 
Board  had  not  had  an  opportunity  to  examine  the  post-mortem  report. 
Accordingly,  in  November,  1978,  a copy  of  this  report  was  made  available  to 
the  Board  with  the  request  that  the  Ombudsman's  Office  be  informed 
whether  the  new  evidence  submitted  would  cause  it  to  alter  its  decision  in 
this  case.  The  report  was  reviewed  by  the  Claims  Review  Branch  and  it  was 
concluded  that  subsequent  benefits  would  not  be  paid  to  the  complainant's 
widow. 
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The  investigation  into  this  complaint  included  a thorough  review  of  the 
Board's  file  in  relation  to  the  complainant's  case.  The  Ombudsman  con- 
cluded that  the  30%  Permanent  Disability  Award  granted  by  the  Board  was 
in  keeping  with  the  available  medical  evidence  as  to  the  degree  of  disability 
attributable  to  the  compensable  accident  and  the  rating  schedule  authorized 
by  Section  42(3)  of  The  Workmen's  Compensation  Act. 

Insofar  as  the  matter  of  the  relationship  between  the  surgical  removal 
of  the  complainant's  left  kidney  and  the  compensable  accident  is  concerned, 
the  investigation  did  not  establish  that  the  nephrectomy  was  occasioned  by 
the  accident.  Pathological  examinations  revealed  that  no  damage  was  done 
to  the  left  kidney  as  a result  of  the  accident  and  that  its  removal  was  not 
made  necessary  by  the  accident. 

Accordingly,  a report  pursuant  to  Section  23(2)  of  The  Ombudsman 
Act,  1973  was  forwarded  to  the  complainant's  widow  and  to  the  Board  in 
October,  1979,  setting  out  the  reasons  why  the  Ombudsman  was  unable  to 
support  this  complaint. 


DETAILED  SUMMARY  NO.  23 

In  3une,  1963,  during  the  course  of  his  employment  as  a drying 
machine  operator,  the  complainant  felt  a sharp  pain  in  his  back  while  pulling 
a cart  filled  with  wet  towels.  The  initial  diagnosis,  prepared  by  the 
complainant's  family  doctor,  was  acute  low  back  strain. 

The  complainant  was  admitted  to  the  Board's  Hospital  and  Rehabili- 
tation Centre  in  September,  1963  for  physiotherapy.  The  attending  doctor 
examined  him  and  diagnosed  disc  degeneration  and  strain.  He  recommended 
conservative  treatment  and  the  use  of  a lumbosacral  corset.  The 
complainant  found  that  the  corset  helped  to  relieve  some  of  his  discomfort. 

The  orthopaedic  surgeon  reported  in  April,  1964  that  the  complainant 
had  an  underlying  degenerative  disc  disease.  This  doctor  recommended  that 
the  complainant  accept  only  light  work.  During  this  period  the  complainant 
returned  to  work  at  the  accident  employer,  but  suffered  numerous 
recurrences  of  back  pain  which  necessitated  additional  layoffs. 

No  further  medical  reports  were  available  until  November,  1970  when 
his  family  doctor  advised  the  Board  that  the  complainant  had  to  wear  his 
back  corset  constantly,  particularly  when  at  work.  Because  the 
complainant's  brace  was  worn  out  through  constant  use,  it  was  replaced  by 
the  Board  on  numerous  occasions. 

The  complainant  was  awarded  an  18%  permanent  partial  disability 
award  in  1969.  In  1971  his  rating  was  increased  to  19.5%. 

In  November,  1976  the  complainant  advised  the  Appeal  Board  that  the 
level  of  his  permanent  disability  award  was  inadequate  and  that  he  should 
have  entitlement  to  an  annual  clothing  allowance  because  his  clothing  was 
damaged  by  his  use  of  his  lumbosacral  support.  The  clothing  allowance  had 
initially  been  refused  by  the  Board  because  such  assistance  is  provided  only 
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to  those  persons  for  whom  a rigid  back  brace  has  been  supplied.  The  Board 
refused  the  complainant's  request  because  he  was  wearing  a canvas-type  of 
lumbosacral  support. 

At  the  hearing  it  was  acknowledged  that  the  complainant's  disability 
required  him  to  wear  a Camp  lumbosacral  support.  The  complainant's 
representative  at  the  hearing  noted  that  upon  reviewing  all  the  definitions 
of  a back  brace,  no  distinction  was  made  between  a Harris  brace  or  a Camp 
support.  He  advised  that  the  complainant's  Camp  lumbosacral  support  was 
causing  excess  wear  on  his  outer  and  underclothing.  The  appeal  was  denied 
because  it  was  the  opinion  of  the  Board  that  lumbosacral  supports  did  not 
fall  within  the  criteria  for  acceptance  of  a clothing  allowance  as  provided 
for  under  Section  51(3)(b)  of  The  Workmen's  Compensation  Act.  The  Appeal 
Board  also  concluded  that  the  worker's  permanent  disability  award  should  be 
confirmed  at  19.5%. 

In  August,  1977  the  complainant's  Member  of  Provincial  Parliament 
wrote  to  us  on  his  constituent's  behalf,  contending  that  he  should  have 
entitlement  to  an  annual  clothing  allowance  and  a higher  permanent 
disability  award. 

Pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1975,  the  Chairman 
of  the  Workmen's  Compensation  Board  was  notified  by  letter  dated 
September  15,  1977  of  the  Ombudsman's  intention  to  investigate  these 
complaints. 

Upon  receipt  of  the  photocopy  of  the  Board's  file  in  relation  to  the 
complaint,  the  history  of  the  complainant's  claim  with  the  Workmen's 
Compensation  Board  was  thoroughly  reviewed.  Further  information  was 
obtained  from  the  complainant. 

During  the  course  of  the  investigation.  The  Ombudsman  formed  the 
view  that  tbe  Board's  decision  to  award  a 19.5%  Permanent  Disability  Award 
to  the  complainant  was  not  unreasonable  based  on  the  available  medical 
evidence.  The  Ombudsman  also  formed  the  tentative  view  that  in  refusing 
an  annual  clothing  allowance  to  the  complainant,  the  Board  had  acted 
unreasonably  and  possibly  contrary  to  law. 

Accordingly,  a letter  pursuant  to  Section  19(3)  of  The  Ombudsman 
Act,  1975  was  sent  to  the  Chairman  of  the  Workmen's  Compensation  Board 
on  3une  16,  1978,  setting  forth  the  following  possible  conclusion  and  possible 
recommendation; 

"Possible  Conclusion; 

1.  It  is  possible  for  me  to  conclude  that  the 
Appeal  Board's  decision  not  to  allow  (the 
complainant's)  claim  for  an  annual  clothing 
allowance  was  unreasonable. 

An  examination  of  samples  of  (the 
complainant's)  clothing  demonstrates  that  the 
two  vertical  metal  bars  in  the  lumbosacral 
support  which  he  wears  have  caused  noticeable 
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wear  and  tear  on  his  clothing.  I am  of  the 
tentative  opinion  that  (the  complainant)  is 
therefore  entitled  to  a clothing  allowance  and 
that  the  Board's  definition  of  back  brace,  which 
excludes  the  type  of  brace  worn  by  (the 
complainant),  is  at  least  unreasonable  and 
possibly  contrary  to  law. 

Possible  Recommendation; 

That  the  Appeal  Board  vary  its  decision  of  November 
12,  1976  and  allow  (the  complainant)  an  annual 
clothing  allowance  retroactive  to  the  date  such 
allowances  became  available  under  The  Workmen's 
Compensation  Act." 

The  Chairman  of  the  Workmen's  Compensation  Board  made  represent- 
ations in  a letter  dated  June  30,  1978.  In  that  letter,  the  Chairman  stated: 

"Under  Section  51(3)(b)  the  Board  may  pay  an  allow- 
ance for  the  replacement  or  repair  of  clothing  worn 
or  damaged  under  certain  circumstances.  One  of 
these  circumstances  is  the  wearing  of  a back  brace 
for  a permanent  back  disability. 

The  Appeal  Board  panel  and  the  Board  do  not 
consider  that  the  support  provided  to  (the 
complainant)  is  a back  brace  as  contemplated  by  that 
section. 

The  Appeal  Board  panel  and  the  Board  sees  no  reason 
to  change  the  decision  of  November  12,  1966  (sic)." 

After  giving  full  consideration  to  the  representations  and  comments  of 
the  Board  respecting  the  tentative  recommendation,  the  Ombudsman  con- 
cluded pursuant  to  Section  22  of  The  Ombudsman  Act,  1973,  that  the  Board's 
refusal  to  grant  a clothing  allowance  to  the  complainant  was  "unreasonable". 
Accordingly,  he  recommended,  pursuant  to  Section  22(3)(g)  of  The 
Ombudsman  Act,  1973,  that  the  decision  of  the  Workmen's  Compensation 
Board  be  revoked  and  that  the  complainant  be  awarded  a clothing  allowance 
pursuant  to  Section  51(3)(b)  of  The  Workmen's  Compensation  Act.  This 
recommendation  was  forwarded  to  the  Workmen's  Compensation  Board  and  a 
copy  sent  to  the  Minister  of  Labour  on  September  29,  1978.  The  Board 
responded  by  letters  dated  October  19,  1978  and  November  2,  1978  that 
further  investigation  of  this  case  would  be  required  before  a formal  response 
to  the  recommendation  could  be  made. 

On  March  7,  1979  the  Vice-Chairman  of  Appeals  proposed  a meeting 
between  some  members  of  the  Ombudsman's  staff  and  some  members  of  the 
staff  of  the  Workmen's  Compensation  Board  to  discuss  this  case.  This 
meeting  took  place  on  April  3,  1979. 

On  May  1,  1979  the  Ombudsman  again  wrote  to  the  Board  and  repeated 
his  opinion  that  the  complainant  should  have  entitlement  to  a clothing 
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allowance.  The  Ombudsman  pointed  out  at  that  time  that  a case  similar  to 
that  of  the  complainant  had  previously  been  allowed  by  the  Board. 

On  June  28,  1979  the  Vice-Chairman  of  Appeals  replied  to  the 
Ombudsman's  letter  and  stated,  in  part: 

"The  Corporate  Board  has  accepted  and  will 
implement  the  interpretation  of  the  section  as 
expressed  in  your  letter,  that  the  purpose  of  the 
section  was  to  compensate  for  damages  to  clothing 
caused  by  any  back  brace  or  support  and  that  the 
word  "brace"  should  be  given  its  broad  meaning." 

The  Chairman  also  wrote  to  the  Ombudsman  on  June  29,  1979, 
attaching  a copy  of  a new  Appeal  Board  decision  in  the  complainant's  case. 
This  decision  stated,  in  part: 

"The  Appeal  Board  consequently  concludes  that  (the 
complainant's)  back  brace  falls  within  the  definition 
and  that  he  has  entitlement  for  the  payment  of  a 
clothing  allowance  upon  establishment  of  the  damage 
to  clothing  as  contemplated  by  Section  51(3)(b)." 

Because  the  Board's  decision  to  implement  the 
Ombudsman's  recommendation  was  a satisfactory 
resolution  of  this  complaint,  the  file  was  closed. 

However,  in  October,  1979,  it  came  to  the 
Ombudsman's  attention  that  rather  than  grant  a 
clothing  allowance  retroactive  to  the  date  of  the 
complainant's  initial  application.  May,  1976,  the 
Board  implemented  the  clothing  allowance  only  from 
June,  1979.  As  a result,  further  representations  were 
made  to  the  Board  and  to  the  Minister  of  Labour  and 
in  February,  1980,  the  Office  was  advised  that  the 
clothing  allowance  would  be  paid  effective  from  May, 

1976. 

Accordingly,  the  Board  and  the  complainant  were 
advised  of  the  Ombudsman's  findings. 


DETAILED  SUMMARY  NO.  24 

In  May  of  1966  this  complainant  was  employed  as  a harbourmaster 
when  he  experienced  pain  in  his  right  groin  while  trying  to  raise  a drowning 
man  from  the  water  by  pulling  a rope  attached  to  the  body.  He  was  initially 
treated  by  his  family  physician,  a general  surgeon,  in  May  of  1966  for 
complaints  of  pain  in  his  right  lower  abdomen  and  groin.  A right  inguinal 
hernia  was  diagnosed  and  he  was  admitted  to  hospital  in  August,  1966  for 
surgical  repair.  Prior  to  surgery,  attempts  were  made  to  bring  his  obesity 
and  chronic  bronchitis  under  control. 
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By  September,  1966  his  weight  had  been  reduced  by  30  pounds  and  his 
bronchial  condition  was  sufficiently  in  check  to  allow  a right  inguinal  hernia 
repair  to  be  performed.  Following  the  operation  the  complainant 
experienced  pulmonary  emboli  and  recovery  from  this  was  complicated  by  a 
paralytic  ileus  and  an  acute  dilirium. 

He  was  discharged  from  hospital  at  the  end  of  September,  1966  and 
returned  to  his  regular  work  early  in  November,  1966  fully  recovered  from 
his  hernia  repair  and  post -operative  complications. 

Initially  the  claim  for  entitlement  to  benefits  for  a right  inguinal 
hernia  was  denied  by  the  Board  due  to  a delay  in  the  employer  reporting  the 
accident  to  the  Workmen's  Compensation  Board  and  discrepancies  concern- 
ing the  onset  of  pain.  It  was  not  until  August  1975  that  the  claim  for  a right 
inguinal  hernia  was  allowed  at  the  second  level  of  appeal  and  Temporary 
Total  Benefits  were  paid  from  the  first  date  of  layoff  in  August  of  1966 
until  his  return  to  work  in  November,  1966. 

In  November  of  1975  the  complainant,  through  his  solicitor,  advised 
the  Board  that  he  was  claiming  a permanent  disability  award  for  the  effects 
of  the  pulmonary  emboli  he  experienced  subsequent  to  his  hernia  repair  in 
1966. 


The  complainant  was  referred  to  a specialist  in  Internal  Medicine  and 
Respiratory  Disease  by  the  Board.  He  reported  in  October,  1976  that  there 
were  non-compensable  factors  contributing  to  the  complainant's  present 
condition  and  that  a permanent  long-lasting  effect  from  the  pulmonary 
emboli  10  years  ago  was  highly  questionable.  This  specialist  stated  that  he 
personally  doubted  that  the  pulmonary  emboli  experienced  in  1966  could 
play  a role  in  the  complainant's  present  symptomatology. 

After  reviewing  this  report  the  Board's  medical  advisor  expressed  the 
opinion  that  the  complainant  did  not  have  any  residual  disability  from  his 
pulmonary  emboli  nor  was  there  a permanent  disability. 

In  November  of  1966  the  complainant's  claim  for  a Permanent  Partial 
Disability  Award  in  recognition  of  residual  disability  from  his  pulmonary 
emboli  was  denied  by  the  Claims  Review  Branch.  The  complainant  appealed 
this  decision.  The  Appeal  Board  ruled  that: 

"A  casual  relationship  of  the  bronchitic  state  to  the 
compensable  accident  or  the  subsequent  pulmonary 
emboli  has  not  been  established". 

The  Appeal  Board  also  ruled  that: 

"The  evidence  did  not  establish  a residual  disability  as 
a result  of  the  compensable  accident  and  the  sub- 
sequent complications". 

On  his  own  initiative  the  complainant  was  examined  by  a specialist  in 
Internal  Medicine  in  November  of  1977  who  said  that  he  did  not  believe 
there  was  evidence  of  impaired  pulmonary  function  or  that  the  emboli  had 
aggravated  his  obstructive  airways  disease  which  he  considered  to  be  almost 
certainly  cigarette-induced. 
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After  requesting  a reconsideration  of  the  Appeal  Board  Decision  which 
was  denied  the  complainant  contacted  the  Office  of  the  Ombudsman  to 
register  a complaint.  As  the  complainant  had  exhausted  his  full  appeal 
rights  at  the  Board,  the  complaint  was  within  the  Ombudsman's  jurisdiction 
to  investigate.  Accordingly,  pursuant  to  Section  19(1)  of  The  Ombudsman 
Act,  1975,  the  Board  was  informed  of  the  Ombudsman's  intention  to 
investigate  the  complaint. 

The  investigation  of  this  complaint  involved  a thorough  examination  of 
the  Board's  file,  several  telephone  interviews  and  a personal  interview  with 
the  complainant. 

Based  on  the  medical  opinions  and  the  existence  of  the  pre-existing 
condition  the  Ombudsman  was  unable  to  describe  the  Board's  decision  as 
"unreasonable,  unjust,  oppressive  or  improperly  discriminatory."  The 
complainant,  his  M.P.P.  and  the  Board  were  notified  of  the  results  of  the 
investigation  and  the  file  was  closed. 


DETAILED  SUMMARY  NO.  23 

On  March  17,  1976,  the  complainant  sustained  a compensable  back 
injury  when  a sheet  of  steel  plate  fell  and  pinned  him  against  a support  bar. 
He  was  admitted  to  hospital  where  he  remained  for  one  week.  Entitlement 
was  granted  by  the  Workmen's  Compensation  Board  for  a contusion  and 
strain  of  the  back  and  contusion  of  the  right  inguinal  area.  X-rays  of  the 
lumbar  spine  showed  no  abnormality.  An  orthopaedic  surgeon  indicated, 
"patient  in  all  likelihood  has  had  a contusion  that  should  resolve  quite  nicely 
without  any  complete  deficit". 

On  April  13,  1976,  the  complainant  was  examined  by  a neurosurgeon 
who  found  no  evidence  of  disc  herniation  and  was  of  the  opinion  that  the 
complainant  would  be  able  to  return  to  work  in  two  to  three  weeks.  Two 
further  assessments  by  this  specialist  in  May  and  June  of  1976  indicated  that 
the  complainant  had  made  progress  insofar  as  his  back  injury  was  concerned. 
His  major  difficulty,  according  to  the  specialist,  seemed  to  be  one  of 
extreme  anxiety  about  his  overall  condition  and  his  ability  to  return  to  work. 
The  specialist  prescribed  drugs  to  alleviate  the  anxiety. 

The  complainant  continued  to  receive  total  disability  benefits  and  on 
August  31,  1976,  he  was  examined  by  the  Board's  medical  advisor.  The 
physical  examination  revealed  that  he  had  recovered  relatively  well  from  his 
compensable  injuries.  The  most  predominant  factor  hampering  his  return  to 
work  was  a psychological  disability  which  manifested  itself  in  anxiety  and 
depression.  For  these  reasons,  the  worker  was  admitted  to  the  Board's 
Psychological  Evaluation  Module  at  its  Hospital  in  Downsview  on  August  31, 
1976. 


Psychiatric  examination  at  the  hospital  revealed  that  the  complainant 
was  distressed  because  of  family  problems.  The  psychiatrist  reported  that 
the  complainant  showed  no  objective  evidence  of  anxiety  although  his 
symptoms  were  indicative  of  persistent  anxiety. 
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A further  review  by  the  Board's  orthopaedic  consultant  failed  to  reveal 
any  physical  abnormality  or  evidence  of  post-traumatic  pathology.  The 
surgeon  was  of  the  opinion  that,  judging  from  the  complainant's  description 
of  his  symptoms  and  the  bizarre  reaction  to  his  accident,  he  was  "100% 
psychosomatic  so  far  as  his  problems  are  concerned".  Although  complaint  of 
diffused  pain  in  the  lumbar  area  and  weakness  persisted,  the  orthopaedic 
specialist  was  of  the  view  that  "this  man's  scare  or  fright  of  his  accident  has 
produced  initially  and  is  continuing  to  produce  a hysterical-like  psycho- 
somatic reaction". 

The  worker  was  discharged  from  the  Board's  hospital  on  September  2k, 
1976  with  the  recommendation  that  the  Board's  Rehabilitation  Department 
help  him  in  finding  suitable  work.  The  Board  extended  benefits  under 
Section  41(l)(b)  of  The  Workmen's  Compensation  Act  until  December,  1976, 
to  assist  the  complainant  in  returning  to  the  workplace. 

The  file  was  referred  to  the  Vocational  and  Rehabilitation  Branch  and 
attempts  were  made  both  by  the  complainant  and  the  rehabilitation  counsel- 
lor to  return  him  to  the  accident  employer.  However,  because  of  the 
worker's  continued  complaints  of  severe  disability,  the  company  was  reluc- 
tant to  rehire  him  in  any  capacity.  Although  the  complainant  was  made 
aware  that  the  medical  reports  indicated  that  any  physical  disabilities  had 
been  resolved  and  any  continuing  problems  were  of  a psychological  nature, 
the  complainant  indicated  that  he  believed  himself  to  be  almost  or  totally 
disabled.  He  stated  that  he  had  continuous  severe  pain  in  the  lumbar  region 
and  any  efforts  on  the  Board's  behalf  to  terminate  his  benefits  would 
probably  result  in  his  attempting  suicide. 

Although  benefits  were  not  extended  beyond  December,  1976,  involve- 
ment by  the  Rehabilitation  Department  continued  well  into  1977.  The 
Board's  rehabilitation  counsellor  visited  the  factory  premises  and  found  the 
job  offered  by  the  accident  employer  was  less  strenuous  than  other  jobs  in 
the  factory.  The  company's  coordinator  pointed  out  to  the  rehabilitation 
counsellor  that  since  the  complainant's  job  was  classified  as  light  duty  and 
taking  into  account  the  fact  that  the  worker  felt  he  could  not  perform  these 
duties,  there  was  little  the  company  could  offer  him  as  alternate  employ- 
ment. 


The  extensive  efforts  of  the  Rehabilitation  Department,  together  with 
the  involvement  of  the  complainant's  M.P.P.,  to  return  the  complainant  to 
work  proved  totally  unsuccessful  in  view  of  the  injured  workman's  attitude 
and  his  continuing  belief  of  his  total  disability. 

On  April  19,  1977,  the  complainant  appeared  before  the  Appeal  Board 
of  the  Workmen's  Compensation  Board  requesting  entitlement  to  payment  of 
total  disability  benefits  subsequent  to  December  30,  1976  and  entitlement 
for  a psychological  disability  diagnosed  as  anxiety  with  depression.  By  a 
decision  dated  May  16,  1977,  the  appeal  was  denied. 

On  3une  21,  1978,  the  complainant's  M.P.P.  wrote  to  this  Office  on  his 
behalf  and  requested  that  the  Ombudsman  investigate  this  complaint. 

We  determined  that  the  complainant  had  exhausted  all  rights  of 
appeal.  Accordingly,  pursuant  to  Section  19(1)  of  The  Ombudsman  Act, 
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1975,  the  Chairman  of  the  Workmen's  Compensation  Board  was  notified  by 
letter  dated  3uly  17,  1978  of  the  Ombudsman's  intention  to  investigate. 

Upon  receipt  of  the  photocopy  of  the  Board's  file,  the  documentation 
was  thoroughly  reviewed.  The  complainant  was  also  interviewed. 

Based  on  the  results  of  our  investigation,  the  Ombudsman  was  unable 
to  support  the  complainant's  request  for  extension  of  benefits  beyond 
December,  1976.  This  decision  was  reached  after  an  assessment  of  the 
medical  information  on  file,  the  records  of  the  Rehabilitation  Department, 
and  discussions  with  the  complainant.  The  Ombudsman  was  compelled  by 
the  facts  to  state  that  the  Board  acted  very  responsibly  in  attempting  to 
assist  the  complainant. 

The  Ombudsman  was  also  unable  to  support  the  request  for  psycho- 
logical entitlement  because  the  information  available  suggested  that  the 
anxiety  condition  pre-existed  his  accident  and  was  more  characteristic  of 
his  personality  make-up  and  his  domestic  situation  rather  than  a condition 
which  could  be  directly  attributed  to  the  accident. 

In  a report  dated  October  26,  1979,  the  Ombudsman  informed  the 
complainant  as  well  as  the  Member  of  Parliament  and  the  Workmen's 
Compensation  Board  of  his  decision  not  to  support  the  complaint  and 
proceeded  to  close  the  file. 


DETAILED  SUMMARY  NO.  26 


In  April,  1971,  the  worker  reported  to  the  Board  that  he  suffered  a 
back  injury  at  work  in  March,  1971.  On  receipt  of  this  report,  the  Board 
requested  an  employer's  report  of  accident.  The  employer  advised  the  Board 
that  the  complainant  had  been  suffering  from  a degenerative  osteoarthritic 
condition  of  the  lower  back  for  several  years  and  that,  as  a result,  he  had 
lost  a considerable  amount  of  time  from  work.  At  the  request  of  the 
company  doctor,  the  employer  gave  the  worker  modified  duties  in  January, 
1968.  He  remained  in  this  position  until  March,  1969  when  he  was  replaced 
by  an  employee  with  more  seniority.  During  the  period  March,  1969  to 
March,  1971,  the  complainant  continued  to  complain  of  back  pain  and 
received  medical  attention  from  his  family  physician. 

In  order  to  determine  if  the  complainant  was  entitled  to  compensation 
benefits  as  a result  of  an  accident  at  work  in  March,  197 1,  the  Board 
conducted  an  investigation.  The  complainant  informed  the  Board's  investi- 
gator that  in  March,  1971,  as  he  bent  forward  to  pick  up  a shovel  full  of  nuts 
and  bolts,  he  gave  the  shovel  a hard  push  under  a pile  and  felt  a click  in  his 
back.  He  was  unable  to  straighten  up.  He  went  to  the  company's  first  aid 
department  and  reported  what  had  happened  and  was  given  heat  treatment. 
He  laid  off  work  that  same  day.  This  incident  was  witnessed  by  several  of 
his  co-workers,  who  confirmed  his  account  of  the  accident  when  they  were 
questioned  by  the  Board's  investigator. 
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In  April,  1971,  the  family  physician  diagnosed  the  complainant's 
disability  as  an  acute  lumbar  strain.  When  he  was  questioned  by  the  Board's 
investigator,  his  family  physician  confirmed  that  he  had  been  treating  the 
complainant  for  several  years  for  a chronic  back  problem.  He  also  added 
that  when  he  saw  the  complainant  in  March,  1971,  he  had  more  severe  pain 
than  when  he  was  previously  examined.  He  stated  that  the  complainant's 
incident  at  work  caused  a flare-up  of  his  pre-existing  condition  and  was 
attributable  to  his  work  incident  that  day. 

The  complainant's  file  was  reviewed  by  one  of  the  Board's  consultants 
in  September,  1971  who  concluded  that  the  incident  at  work  was  too  minor 
to  be  an  aggravation.  The  complainant  appealed  this  decision.  In  August, 
1977,  the  Appeal  Board  ruled  that  "...the  work  being  performed  ...  was  in 
fact  his  regular  employment  and  ...  the  mere  act  of  bending  over  to  pick  up 
a shovel  full  of  nuts  and  bolts  cannot  be  considered  as  an  accidental  or 
unusual  occurrence  within  the  provisions  of  the  Act."  The  Appeal  Board  also 
stated  that  "subsequent  medical  documentation  confirms  that  (the  com- 
plainant's) ongoing  disability  is  entirely  due  to  the  diagnosed  condition  of 
degenerative  disc  disease  from  which  the  complainant  was  suffering  prior  to 
March,  1971". 

The  complainant's  solicitor  complained  to  our  Office  about  the  Appeal 
Board's  decision.  Our  Office  contacted  the  complainant  and  confirmed  his 
complaint.  Pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1973,  the 
Board  was  informed  of  the  Ombudsman's  intention  to  investigate.  After 
receiving  a photocopy  of  the  Board's  file  the  investigator  reviewed  all  of  the 
information  and  contacted  the  complainant. 

Accordingly,  pursuant  to  Section  19(3)  of  The  Ombudsman  Act,  1975, 
the  Chairman  of  the  Workmen's  Compensation  Board  was  informed  that 
based  on  our  investigation  to  that  point,  there  appeared  to  exist  sufficient 
grounds  for  the  making  of  a report  or  recommendation  that  could  adversely 
affect  the  Board.  The  Board  was  invited  to  address  itself  to  the 
Ombudsman's  possible  conclusions  and  possible  recommendations  as  follows: 

"Possible  Conclusions 

1.  It  would  appear  that  it  might  be  open  to  me  to 
conclude  pursuant  to  Section  22(1  )(c)  of  The 
Ombudsman  Act,  1973  that  the  Appeal  Board's 
decision  is  based  on  mistakes  of  fact. 

2.  It  would  appear  to  be  open  to  me  to  conclude 
pursuant  to  Section  22(1  )(b)  that  the  Appeal 
Board  was  unreasonable  not  to  have  decided 
that  (the  complainant)  did  suffer  an  accident  at 
work  under  Section  l(l)(a)(ii)  of  The  Workmen's 
Compensation  Act. 

Possible  Recommendation 


It  would  appear  that  it  might  be  open  to  me  to 
recommend,  pursuant  to  Section  22(3)(g)  of  The 
Ombudsman  Act,  1975,  that  the  Appeal  Board 
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revoke  its  decision  of  August,  1977,  grant  en- 
titlement and  award  the  appropriate  benefits 
for  (the  complainant's)  back  disability  as  a 
result  of  an  accident  within  the  provisions  of 
Section  l(l)(a)(ii)  of  The  Workmen's 
Compensation  Act  . 

If  the  Board  accepts  that  an  incident  occurred 
at  work  in  March,  1971  but  if  in  the  Board's 
opinion  compensation  cannot  be  awarded  for 
the  incident  pursuant  to  Section  l(l)(a)(ii),  then 
I would  request  that  the  Board  consider  an 
alternative  view  of  the  facts  of  this  case  which, 
in  my  opinion  supports  entitlement  on  the  basis 
of  disablement  arising  out  of  and  in  the  course 
of  employment  under  Section  l(l)(a)(iii)  of  The 
Workmen's  Compensation  Act". 

The  following  possible  conclusions  and  possible 
recommendations  relate  to  this  alternative  view: 

Possible  Conclusions 


1.  It  would  appear  that  it  might  be  open  to  me  to 
conclude  pursuant  to  Section  22(1  )(c)  of  The 
Ombudsman  Act,  1975  that  the  Appeal  Board's 
decision  is  based  partly  on  a mistake  of  law 
relating  to  what  is  deemed  to  be  an  "accident" 
under  Section  l(l)(a)(iii)  of  The  Workmen's 
Compensation  Act. 

While  it  may  be  true  that  (the  complainant's) 
pre-existing  back  condition  was  not  caused  by 
his  work,  it  does  not  necessarily  follow  that  the 
"disablement"  which  immediately  followed  the 
incident  of  March,  1971  was  also,  in  the  words 
of  the  Appeal  Board,  "entirely  due  to  the  diag- 
nosed condition  of  degenerative  disc  disease 
from  which  (the  complainant)  was  suffering 
prior  to  March,  1971."  Rather,  it  is  my  tenta- 
tive opinion  that  the  disablement  on  that  day 
was  caused  by  the  shovelling  incident  which 
aggravated  his  pre-existing  condition  and  should 
be  deemed  to  be  an  accident. 

2.  It  would  also  appear  that  it  might  be  open  to 
me  to  conclude  pursuant  to  Section  22(l)(b)  of 
The  Ombudsman  Act,  1975  that  the  Appeal 
Board  in  its  decision  to  deny  benefits  under 
Section  l(l)(a)(iii)  of  The  Workmen's 
Compensation  Act  was  unreasonable  in  that  it 
did  not  appear  to  have  considered: 
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whether  there  was  any  other  rational  ex- 
planation for  backstrain  manifested  in  the 
course  of  employment; 

whether  the  injury  occurred  as  a result  of 
a work-required  motion  arising  out  of  and 
in  the  course  of  his  employment; 

and  did  not  conclude  that  the  disablement  arose 
out  of  and  in  the  course  of  (the  complainant's) 
employment. 

It  seems  to  me  that  the  present  Board  policy 
relating  to  Section  l(l)(a)(iii)  does  not  preclude  enti- 
tlement in  this  claim.  It  is  my  understanding  that 
there  must  be  something  about  the  work  which  can  be 
considered  to  have  caused  the  disability  to  come  on 
and  that,  in  keeping  with  this  policy,  a movement 
arising  out  of  the  work  which  can  be  reasonably 
considered  to  have  caused  the  disablement  is  suf- 
ficient. 

Therefore,  I am  also  of  the  tentative  opinion 
that  (the  complainant's)  claim  falls  within  the  ac- 
ceptable limits  of  current  Board  policy. 

Possible  Recommendation 


It  would  appear  that  it  might  be  open  to  me  to 
recommend  pursuant  to  Section  22(3)(g)  that 
the  Appeal  Board  revoke  its  decision,  grant 
entitlement  and  award  appropriate  benefits  for 
the  aggravation  of  (the  complainant's)  back 
condition  as  a result  of  disablement  arising  out 
of  and  in  the  course  of  his  employment  within 
the  provisions  of  Section  l(l)(a)(iii)  of  The 
Workmen's  Compensation  Act." 

The  Workmen's  Compensation  Board  responded  in  November,  1979  by 
stating  that  the  Appeal  Board  had  revoked  its  previous  decision.  The  new 
decision  read,  in  part,  as  follows: 

"Having  reviewed  all  the  available  information  and 
reconsidered  the  matter  in  the  light  of  the  possible 
conclusions  and  possible  recommendations  of  the 
Ombudsman,  the  Appeal  Board  now  finds  that  (the 
complainant)  aggravated  his  pre-existing  degenera- 
tive back  condition  by  accident  arising  out  of  and  in 
the  course  of  his  employment  in  March,  1971. 

Medical  information  and  employment  history  indi- 
cates that  (the  complainant's)  pre-existing  back  con- 
dition had  limited  him  to  light  work  for  some  years 
prior  to  the  accident  of  March,  1971.  A report  of  an 
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orthopaedic  consultant  in  March,  1972  stated  that 
(the  complainant)  was  fit  for  most  types  of  light 
work. 

The  Appeal  Board  now  concludes  that  (the  com- 
plainant) aggravated  his  pre-existing  back  condition 
by  accident  in  employment  in  March,  1971  and  is 
consequently  entitled  to  disability  benefits  from  that 
date  until  medical  information  indicates  that  that 
aggravation  had  ceased." 

The  Appeal  Board  decision  of  November,  1979,  has  resolved  the 
complainant's  complaint  against  the  previous  Workmen's  Compensation 
Board's  Appeal  Board  decision.  The  complainant  and  his  solicitor  were 
advised  that  the  Chairman  of  the  Workmen's  Compensation  Board  had 
agreed  to  give  effect  to  the  Ombudsman's  tentative  recommendation. 


DETAILED  SUMMARY  NO.  27 


In  January,  1961,  the  complainant  injured  his  lower  back  while 
attempting  to  lift  an  iron  bar  weighing  approximately  100  pounds.  Tempo- 
rary total  disability  benefits  were  paid  from  the  date  of  the  accident  until 
September,  1961,  when  they  were  reduced  to  50%.  A further  reduction  to 
25%  occurred  in  October,  1961.  In  November,  1961,  the  complainant  was 
admitted  to  hospital  and  spinal  surgery  was  performed.  During  this  period 
of  hospitalization,  the  complainant  was  seen  by  a psychiatrist  who  observed 
that  he  was  showing  some  reactive  depression.  Temporary  total  benefits 
were  restored  when  the  complainant  was  admitted  to  the  hospital. 

In  April,  1962  the  Workmen's  Compensation  Board  referred  the  com- 
plainant to  a neuropsychiatrist  who  considered  that  his  neurosis  was  largely 
due  to  his  compensable  injury.  This  view  was  also  shared  by  another 
psychiatrist  who  saw  the  complainant  in  May,  1962.  The  Board,  however, 
did  not  allow  for  any  psychological  disability  at  that  time;  the  worker  was 
granted  a six-month  provisional  lump  sum  award  of  10%  for  his  residual 
organic  disability  which  was  later  confirmed  on  a permanent  basis. 

The  worker's  condition  apparently  remained  relatively  unchanged  until 
November,  1965  when  the  family  doctor  informed  the  Board  that  the 
complainant  had  suffered  a recurrence  of  his  back  problems.  A subsequent 
re-examination  by  the  Board  resulted  in  an  increase  of  the  permanent 
disability  award  to  15%  effective  August,  1965.  After  further  re- 
examination by  the  Board  in  June,  1966,  the  Board  accepted  some  respon- 
sibility for  the  complainant's  psychological  disability.  Accordingly,  an 
additional  22.5%  was  granted,  making  the  total  permanent  disability  award 
37.5%. 

Reassessments  of  the  complainant's  condition  were  carried  out  on  two 
more  occasions;  however,  no  further  increases  were  recommended.  From 
November,  1969  to  January,  1970,  the  complainant  received  treatment  at 
the  Board's  Hospital  and  Rehabilitation  Centre.  Following  his  discharge 
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from  the  Centre,  he  appealed  the  level  of  the  permainent  disability  rating 
and  the  Appeal  Board  appointed  a neuropsychiatrist  as  a Medical  Referee. 
This  doctor's  opinion  was  that  the  overall  disability  (physical  and  psychia- 
tric) was  W%  and  entirely  attributable  to  the  accident  of  January  16,  1961. 
The  increase  to  40%  was  made  retroactive  to  August,  1965. 

Further  reviews  of  the  case  were  conducted  in  1973  and  it  was 
determined  that  the  complainant's  condition  had  deteriorated.  The  Appeal 
Board,  therefore,  increased  the  award  to  100%  retroactively  to  December, 
1971,  the  date  of  the  last  admission  to  hospital.  A further  appeal  by  the 
complainant  resulted  in  the  100%  disability  award  being  made  retroactive  to 
January,  1970,  the  last  time  the  complainant  had  received  temporary  total 
benefits  for  his  stay  at  the  Hospital  and  Rehabilitation  Centre. 

The  complainant  then  applied  for  an  Attendance  Allowance  because  he 
was  of  the  opinion  that  he  needed  constant  care  and  attention  from  his  wife. 
He  also  disputed  the  dollar  amount  of  his  permanent  disability  award, 
contending  that  he  should  have  been  receiving  the  minimum  of  $400.00  for 
himself,  plus  $286.00  for  his  wife  and  $77.00  for  each  of  his  three  dependent 
children.  The  Appeal  Board  decision  of  May  19,  1976  concluded  that  the 
criteria  for  Attendance  Allowance  under  Section  51(l)(c)  of  The  Workmen's 
Compensation  Act  had  not  been  met  and  that  the  pension  had  been  correctly 
calculated  under  Section  43(c). 

On  June  27,  1977,  the  complainant  brought  his  complaint  to  the 
attention  of  our  Office.  His  contentions  were  as  follows: 

1.  The  Workmen's  Compensation  Board  had  not  correctly  calculated 
the  dollar  amount  of  his  100%  permanent  disability  award. 

2.  He  should  have  been  entitled  to  an  Attendance  Allowance  under 
the  terms  of  Section  51(l)(c)  of  The  Workmen's  Compensation 
Act. 


3.  The  100%  permanent  disability  award  should  have  been  made 
retroactive  to  January  16,  1961,  the  date  of  his  accident,  or 
alternatively,  August  6,  1965,  the  date  of  the  previous  pension 
increases. 

4.  Temporary  total  benefits  should  have  been  granted  for  the 
periods  September,  1961  to  November  2,  1961  rather  than  the 
temporary  partial  benefits  of  50%  and  25%  which  were  awarded. 

Accordingly,  pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1975, 
the  Board  was  informed  of  the  Ombudsman's  intention  to  investigate  these 
complaints. 

The  investigation  of  this  complaint  involved  interviews  with  the 
complainant  and  his  orthopaedic  specialist,  as  well  as  contact  with  various 
officials  at  the  Workmen's  Compensation  Board.  In  addition,  the  Board's  file 
was  thoroughly  examined. 

During  the  course  of  the  investigation,  it  appeared  that  the  Board  was 
acting  in  accordance  with  the  terms  of  The  Workmen's  Compensation  Act 
when  the  dollar  amount  of  the  complainant's  pension  was  determined. 
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However,  with  respect  to  the  complainant's  three  other  contentions,  it 
appeared  that  there  existed  sufficient  grounds  for  the  making  of  a report  or 
recommendation  that  could  adversely  affect  the  Board.  Accordingly,  on 
January  23,  1979,  pursuant  to  Section  19(3)  of  The  Ombudsman  Act,  1973, 
the  Ombudsman  afforded  the  Board  the  opportunity  to  make  representations 
concerning  the  following  possible  conclusions  and  possible  recommendations; 

"Possible  Conclusions 


1.  It  would  appear  that  it  might  be  open  to  me  to 
conclude,  pursuant  to  Section  22(2)  of  The 
Ombudsman  Act,  1973,  that  the  Appeal  Board's 
reasons  for  its  decision  not  to  grant  (the  com- 
plainant) an  Attendance  Allowance  should  have 
been  given;  in  my  opinion,  adequate  reasons 
were  not  given  by  the  Appeal  Board  in  its 
decision  dated  May  19,  1976. 

2.  It  would  appear  that  it  might  be  open  to  me  to 
conclude,  pursuant  to  Section  22(1  )(b)  of  The 
Ombudsman  Act,  1975,  that  the  Appeal  Board's 
decision  not  to  grant  (the  complainant)  benefits 
for  his  psychological  disability  during  the  period 
May  8,  1962  to  August  6,  1965  was  unreason- 
able. This  decision  is  contained  in  a letter  from 
the  Registrar  of  Appeals  dated  December  31, 
1974. 

In  support  of  this  possible  conclusion,  I refer  to 
the  following  reports  which  indicated  that  a psychia- 
tric disability  was  evident  during  the  period  in  ques- 
tion: 

(a)  a medical  report  dated  March  12,  1962  from  (a 
psychiatrist)  which  states  that  (the  complain- 
ant) was,  at  that  time,  suffering  from  anxiety, 
tension  and  a mild  depression; 

(b)  a medical  report  dated  April  10,  1962  from  (a 
neuropsychiatrist)  to  whom  (the  complainant) 
was  referred  by  the  Board,  which  indicates  that 
(the  complainant's)  anxiety  and  depression  were 
largely  due  to  his  compensable  injury; 

(c)  a medical  report  dated  May  22,  1962  from  (a 
psychiatrist)  suggesting  that  (the  complainant's) 
back  injury  had  either  aggravated  or  produced 
his  emotional  upset. 

3.  It  may  be  open  to  me  to  conclude,  pursuant  to 
Section  22(1  )(b)  of  The  Ombudsman  Act,  1975, 
that  the  Appeal  Board's  decision  not  to  award 
temporary  total  benefits  from  September  5 to 
November  2,  1961  was  unreasonable. 
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In  support  of  this  possible  conclusion,  I refer  to 
a report  from  (the  complainant's)  orthopaedic  sur- 
geon, dated  March  27,  1962,  which  states: 

'Two  problems  are  brought  up  by  the  pa- 
tient, firstly  he  tells  me  that  during  the 
month  of  September  he  received  50% 
compensation  pay  and  during  the  month  of 
October  25%.  This  was  during  a period 
prior  to  surgery  and  it  would  seem  reason- 
able that  he  was  entitled  to  full  compen- 
sation at  this  time'. 

Possible  Recommendations 


1.  It  would  appear  that  it  might  be  open  to  me  to 
recommend,  pursuant  to  Section  22(3)(f)  of  The 
Ombudsman  Act,  1975,  that  the  Appeal  Board 
provide  (the  complainant)  with  reasons  for  its 
rejection  of  his  application  for  am  Attendance 
Allowance  under  Section  51(1  )(c)  of  The 
Workmen's  Compensation  Act. 

2.  It  would  appear  that  it  might  be  open  to  me  to 
recommend,  pursuant  to  Section  22(3)(g)  of  The 
Ombudsman  Act,  1975,  that  the  Appeal  Board 
revoke  its  decision  of  December  31,  197^  and 
grant  (the  complainant)  benefits  for  psycho- 
logical disability  for  the  period  May  8,  1962  to 
August  6,  1965. 

3.  It  would  appear  that  it  might  be  open  to  me  to 
recommend,  pursuant  to  Section  22(3)(g)  of  The 
Ombudsman  Act,  1975,  that  the  Appeal  Board 
revoke  its  decision  dated  May  11,  1970  and 
grant  (the  complainant)  temporary  total  bene- 
fits for  the  period  September  5 to  November  2, 

1961." 

In  response  to  the  Ombudsman's  possible  recommendations,  the  Appeal 
Board  rendered  a new  decision  dated  March  23,  1979,  which  implemented  his 
recommendations  as  follows: 

"1.  The  Appeal  Board,  therefore,  gives  reasons  for 
the  rejection  of  (the  complainant's)  application 
for  Attendance  Allowance  under  Section 
51(l)(c).  Attendance  Allowance  is  payable 
where  an  injured  employee  is  rendered  helpless 
through  permanent  total  disability  resulting 
from  an  industrial  accident.  Attendance 
Allowance  is  paid  for  the  following  disabilities: 


Blindness. 
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Double  Arm  Amputee. 

Double  Leg  Amputee,  necessitating  con- 
finement to  a wheelchair,  with  added  dif- 
ficulties due  to  level  of  amputation,  age, 
or  other  disabilities. 

Head  Injury  requiring  supervision. 

Spinal  Cord  Injury,  Paraplegia  or 
Hemiplegia  requiring  wheelchair  confine- 
ment. 

Quadriplegia,  partial  with  ability  to  walk 
aided  by  braces,  canes,  and  crutches.  Due 
to  upper  limb  disability  and/or  spasticity 
of  the  lower  limbs  requiring  assistance  to 
dress,  bathe  and  in  toilet  functions, 
enemas,  etc. 

The  Appeal  Board  recognized  that  (the  com- 
plainant) has  a permanent  total  disability,  however, 
the  nature  of  his  disability  does  not  fall  within  the 
classifications  requiring  attendance  for  which  an  al- 
lowance is  paid. 

2.  The  Appeal  Board  directs  that  the  forty  per 
cent  permanent  partial  disability  award  which 
was  granted  effective  August  6,  1965,  be  imple- 
mented retroactively  for  the  period.  May  8, 

1962  to  November  6,  1962,  and  that  the  perma- 
nent partial  disability  award  of  ten  per  cent 
dating  from  November  6,  1962  be  increased  to 
forty  per  cent  from  November  6,  1962  to 
August  6,  1965. 

3.  The  Appeal  Board  further  directs  that  the  tem- 
porary partial  disability  benefits  awarded  at  the 
rate  of  fifty  per  cent  from  September  5,  1961 
to  October  3,  1961,  and  at  the  rate  of  twenty- 
five  per  cent  from  October  3,  1961  to 
November  2,  1961,  be  adjusted  to  temporary 
total  disability  benefits  for  the  period, 

September  5,  1961  to  November  2,  1961." 

On  June  7,  1979,  a final  report  was  sent  to  the  complainant  and  to  the 
Board  indicating  that,  in  view  of  the  information  available  and  his  findings 
through  investigation,  the  Ombudsman  considered  the  Board's  implementa- 
tion of  his  possible  recommendations  to  be  a reasonable  solution  to  the 
issues  of  the  complaint. 
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DETAILED  SUMMARY  NO.  28 


October  3,  1975,  this  complainant  was  struck  on  the  right  shoulder  and 
right  side  of  the  neck  by  a cement  truck  chute  while  working  as  a carpenter 
on  a construction  site.  He  immediately  felt  pain  in  his  shoulder  and  neck, 
and  also  felt  slightly  dizzy,  but  he  continued  working.  However,  later  that 
day,  the  construction  company  terminated  the  complainant's  employment. 

It  had  always  been  the  complainant's  contention  that  he  had  seen  his 
family  doctor  within  a week  of  his  accident;  however,  no  record  of  a visit 
existed  prior  to  December  1,  1975.  The  doctor  later  reported  to  the  Board 
that  it  was  "most  likely"  that  the  complainant  did  visit  his  office  and 
complain  of  neck  pain  between  October  and  December,  1975,  but  he  did  not 
record  the  information. 

In  July,  1976,  the  complainant  was  admitted  to  hospital  with  numerous 
complaints  including  bronchitis,  cardiac  failure,  obesity,  vertigo  and  neck 
pain  which  had  been  present  for  some  time.  X-rays  revealed  osteophytic 
encroachment  at  C3-4  and  C4-5,  as  well  as  degenerative  changes  in  the 
thoracic  spine.  An  orthopaedic  surgeon  who  examined  the  complainant  was 
of  the  opinion  that  the  arthritis  in  his  cervical  spine  had  probably  antedated 
his  accident  at  work,  but  had  been  aggravated  by  this  injury. 

The  Workmen's  Compensation  Board  did  not  become  aware  of  the 
claim  until  September  of  1976.  Apparently,  the  complainant  had  reported 
the  accident  to  his  foreman  and  his  union  in  1975  and  expected  that  the 
Board  would  be  informed,  but  this  was  not  done.  When  the  Board  contacted 
the  company  for  further  information,  the  company  denied  having  any 
knowledge  of  the  accident.  Subsequently,  the  Board  carried  out  an 
investigation  which  revealed  that  a fellow  worker  had  witnessed  the 
accident  as  described  by  the  complainant. 

On  March  24,  1977,  the  complainant  was  examined  by  a neurosurgeon 
who  reported  to  the  Board  that  the  complainant's  cervical  spondylosis  had 
been  "undoubtedly  aggravated  by  the  accident  in  October,  1975".  The 
neurosurgeon  had  examined  x-rays  taken  in  1975  and  compared  them  with 
others  taken  in  March  of  1977.  In  November,  1977,  the  neurosurgeon 
expressed  the  opinion  that  the  complainant's  accident  had  aggravated  a pre- 
existing condition  and  had  accelerated  the  advancement  of  his  osteo- 
arthritis. The  complainant  had  facet  joint  blocks  done  at  this  time  which 
relieved  some  of  his  pain. 

On  November  28,  1977,  the  orthopaedic  surgeon  also  reported  that  the 
complainant's  accident  had  aggravated  a pre-existing  condition  of  cervical 
spondylosis  and  had  precipitated  his  nerve  root  irritation.  The  orthopaedic 
surgeon  and  a specialist  in  internal  medicine  were  both  of  the  opinion  that, 
regardless  of  his  other  health  problems,  the  disability  in  his  neck  was  reason 
enough  for  the  complainant  to  be  disabled  from  returning  to  work  as  a 
carpenter. 

The  complainant  had  been  denied  compensation  benefits  and,  at  the 
Appeal  Board  hearing  held  on  December  7,  1977,  it  was  directed  that  his  file 
be  reviewed  by  the  Board's  Surgical  Consultant.  In  the  Consultant's  opinion, 
the  Board  would  not  be  justified  in  accepting  the  complainant's  cervical 
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complaints  under  the  claim.  Therefore,  in  its  decision  of  January  12,  1978, 
the  Appeal  Board  accepted  that  the  accident,  as  described  by  the  com- 
plainant, had  taken  place  on  October  3,  1975,  but  it  concluded  that  there 
was  "no  evidence  to  relate  (the  complainant's)  disability  to  that  accident". 

On  April  28,  1978,  the  complainant  contacted  our  Office  to  complain 
against  the  Appeal  Board  decision  which  had  been  rendered  in  his  claim. 
Accordingly,  on  June  8,  1978,  pursuant  to  Section  19(1)  of  The  Ombudsman 
Act,  1975,  the  Board  was  advised  of  the  Ombudsman's  intention  to  investi- 
gate the  complaint.  The  investigation  of  this  complaint  involved  a complete 
examination  of  the  Board's  file  and  interviews  with  the  complainant. 

During  the  course  of  the  investigation,  it  appeared  to  the  Ombudsman 
that  there  existed  sufficient  grounds  for  the  making  of  a report  or 
recommendation  which  could  adversely  affect  the  Board  and  the  accident 
employer.  Therefore,  on  May  1^,  1979,  pursuant  to  Section  19(3)  of  The 
Ombudsman  Act,  1975,  the  Chairman  of  the  Workmen's  Compensation  Board 
and  the  accident  employer  were  given  the  opportunity  to  make  representa- 
tions concerning  the  following  possible  conclusions  and  recommendations: 

"Possible  Conclusions 

1.  It  would  appear  that  it  might  be  open  to  me  to 
conclude  pursuant  to  Section  22(1  )(d)  of  The 
Ombudsman  Act,  1975,  that  the  Appeal  Board 
was  wrong  to  conclude  in  its  decision  of 
January  12,  1978  that  there  was  no  evidence  to 
indicate  that  (the  complainant's)  disability  is 
related  to  the  accident  of  October  3,  1975. 

It  appears  that  evidence  from  medical  practi- 
tioners supporting  (the  complainant's)  conten- 
tion does  exist  and  was  presented  to  the  Appeal 
Board  at  the  hearing. 

In  support  of  this  possible  conclusion,  I refer  to 
the  following; 

(a)  an  undated  medical  report  from  (the  ortho- 
paedic surgeon)  which  is  attached  to  his  letter 
of  September  9,  1976  which  states  that  (the 
complainant's)  osteoarthritis  was  aggravated  by 
his  injury; 

(b)  a medical  report  dated  May  30,  1977  from  (the 
neurosurgeon)  indicating  that  (the  complainant) 
suffered  from  cervical  spondylosis  undoubtedly 
aggravated  by  the  accident  in  October,  1975; 

(c)  a letter  dated  November  21,  1977  also  from 
(the  neurosurgeon)  stating  that  the  accident 
accelerated  the  advancement  of  (the  complain- 
ant's) osteoarthritis; 
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(d)  a letter  dated  November  28,  1977  from  (the 
orthopaedic  surgeon)  which  indicates  that  the 
complainant’s  accident  was  sufficient  to  cause 
his  condition  to  become  symptomatic  and  pre- 
cipitate his  nerve  root  irritation;  and 

(e)  a letter  dated  November  30,  1977  from  (the 
specialist  in  internal  medicine)  indicating  that 
(the  complainant's)  cervical  symptoms  had 
probably  been  exacerbated  by  his  accident  in 
1975. 

2.  It  would  appear  that  it  might  also  be  open  to 
me  to  conclude,  pursuant  to  Section  22(1  )(b)  of 
The  Ombudsman  Act,  1975,  that  it  was  unrea- 
sonable of  the  Appeal  Board  to  decide  that  the 
evidence  referred  to  above  was  not  sufficient 
to  establish  a relationship  between  (the  com- 
plainant's) cervical  disability  and  his  accident 
of  October  3,  1975.  Since  the  Appeal  Board 
accepted  that  this  accident,  as  described  by 
(the  complainant),  did,  in  fact,  take  place,  it  is 
my  tentative  opinion  that  the  statements  of  the 
medical  specialists  who  treated  him  should  also 
have  been  accepted  and  the  claim  allowed. 

Possible  Recommendations 

1.  It  would  appear  that  it  might  be  open  to  me  to 
recommend,  pursuant  to  Section  22(3)(c)  of  The 
Ombudsman  Act,  1975,  that  the  Appeal  Board 
vary  its  decision  dated  3anuary  12,  1978  and 
grant  (the  complainant)  Temporary  Disability 
Benefits  from  the  date  of  his  accident  until 
such  time  as  medical  evidence  indicates  that 
(the  complainant's)  condition  stabilized. 

2.  It  may  also  be  open  to  me  to  recommend  that 
(the  complainant)  then  be  granted  a Permanent 
Disability  Award  which  should  be  determined  by 
the  Board." 

The  accident  employer  responded  in  a letter  dated  June  14,  1979  and 
indicated  that  he  was  unaware  that  an  accident  had  occurred  until  the  Board 
contacted  him  in  October  of  1976.  He  did  not  feel  that  the  complainant 
should  be  granted  compensation  benefits  and,  in  his  opinion,  the  decision  of 
the  Board  should  remain  unchanged. 

The  Board's  response  dated  June  26,  1979  indicated  that  because  there 
was  no  established  evidence  that  the  complainant  had  sought  medical 
attention  for  a neck  disability  until  December  1,  1975,  the  Board  was  of  the 
opinion  that  the  underlying  degenerative  condition  was  the  cause  of  the 
disability.  The  response  stated,  in  part: 
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"On  the  basis  of  the  medical  and  other  information  currently  available,  the 
Appeal  Board  panel  is  unable  to  conclude  that  (the  complainant's)  continuing 
cervical  disability  was  causally  related  to  or  significantly  aggravated  by  the 
accident  of  October  3rd,  1975,  and  the  panel  is  therefore  unable  to  accept 
the  recommendations  set  out  in  your  letter  of  May  14th,  1979." 

The  Ombudsman  considered  the  argument  raised  by  the  Board. 
Although  there  was  no  recorded  evidence  of  the  complainant's  seeking 
medical  attention  until  December  1,  1975,  the  family  doctor  thought  that  it 
was  "most  likely"  that  he  had  complained  to  him  of  neck  pain  prior  to  this 
date.  The  family  doctor  stated  to  the  Board's  investigator  that  he  was  more 
concerned  with  treating  the  complainant's  serious  bronchitis  than  his  com- 
plaints of  neck  and  shoulder  pain  which  were  also  noted.  While  the 
complainant  did  indeed  have  a pre-existing  condition  of  degenerative  disc 
disease,  the  specialists  who  treated  him  were  all  in  agreement  that  this 
condition  was  aggravated  and  rendered  symptomatic  by  the  accident  of 
October  3,  1975.  The  complainant's  other  health  problems,  while  con- 
tributing to  his  overall  disability,  did  not  change  the  fact  that  these  doctors 
stated  that  his  condition  of  cervical  spondylosis  was  sufficient  to  disable 
him  from  performing  his  job  as  a carpenter. 

Establishing  whether  or  not  an  accident  had  taken  place  was  not  an 
issue  in  this  case,  since  the  Appeal  Board  had  already  accepted  that  an 
industrial  accident,  as  described  by  the  complainant  did,  in  fact,  occur  on 
October  3,  1975.  Having  accepted  this,  it  was  the  Ombudsman's  opinion  that 
it  was  quite  clear  that  the  medical  evidence  supported  a relationship 
between  the  accident  and  the  complainant's  continuing  cervical  disability. 

Accordingly,  a report,  pursuant  to  Section  22(3)  of  The  Ombudsman 
Act,  1975,  was  sent  to  the  Board  on  September  18,  1979.  The  Ombudsman 
recommended  that  the  Appeal  Board  vary  its  decision  dated  January  12, 
1978  and  grant  the  complainant  temporary  disability  benefits  from  the  date 
of  his  accident  until  such  time  as  medical  evidence  indicated  that  his 
condition  stabilized.  It  was  also  recommended  that  the  complainant  should 
then  be  granted  a permanent  disability  award  in  an  amount  to  be  determined 
by  the  Workmen's  Compensation  Board.  A copy  of  the  report  was  also  sent 
to  the  Minister  of  Labour. 

In  response  to  the  report,  the  Ombudsman  received  a letter  from  the 
Board  dated  November  13,  1979.  This  letter  stated  that  the  Board  was  of 
the  view  that  a conflict  of  medical  opinion  existed  between  the  specialists 
who  had  examined  the  complainant  and  the  Board's  own  Surgical  Consultant. 
The  Board  further  advised  that  it  would  appoint  a medical  referee  who 
would  be  asked  to  make  a report  in  accordance  with  the  provisions  of 
Section  22(2)  of  The  Workmen's  Compensation  Act. 

In  correspondence  dated  November  28,  1979,  the  Ombudsman  advised 
the  Board  that,  in  his  opinion,  the  appointment  of  a medical  referee  was 
neither  appropriate  nor  justified  because  the  Board  already  had  sufficient 
evidence  to  enable  it  to  make  a decision  in  the  complainant's  favour.  The 
Ombudsman  also  informed  the  Board  that,  had  a genuine  conflict  of  medical 
opinion  existed,  the  appropriate  referral  would  have  been  to  the  three-man 
Medical  Panel  which  had  been  previously  discussed  with  the  Minister  of 
Labour.  The  Ombudsman  requested  a formal  response  to  the  recom- 
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mendations  outlined  in  his  report  and  advised  the  Board  that  if  no  response 
was  received  within  two  weeks,  he  would  proceed  in  accordance  with 
Section  22(4)  of  The  Ombudsman  Act,  1973  and  send  a copy  of  his  report  to 
the  Premier.  No  response  was  received  to  our  letter  and  the  Board 
proceeded  with  the  referral  to  a medical  referee  who  examined  the 
complainant  on  January  29,  1980. 

The  Ombudsman  postponed  sending  his  report  to  the  Premier  because 
the  Ombudsman  had  made  arrangements  to  discuss  this  case  with  the 
Minister  of  Labour  on  February  7,  1980.  However,  following  this  meeting, 
the  Board  still  did  not  provide  the  Ombudsman  with  its  response  and, 
therefore,  on  March  14,  1980,  he  forwarded  his  report  to  both  the  Premier 
and  the  complainant.  On  this  date,  a letter  was  also  sent  to  the  Chairman 
of  the  Workmen's  Compensation  Board  advising  him  of  the  Ombudsman's 
actions. 

The  Ombudsman  then  received  a letter,  dated  March  17,  1980,  from 
the  Board  which  stated,  in  part: 

"In  addition  to  the  reasons  given  by  the  Appeal  Board 
in  its  response  to  your  Section  19(3)  letter,  the  Board 
now  has  the  benefit  of  (the)  report  (of  the)  medical 
referee.  I understand  that  ...  your  office  has  been 
provided  with  a copy  of  this  report.  (The  medical 
referee)  in  addition  to  examining  (the  complainant) 
personally  on  January  29th,  1980,  reviewed  all  of  the 
medical  documentation  and  investigation  notes,  as 
well  as  your  submissions.  His  opinion  after  con- 
sidering all  the  relevant  data  was  that: 

'While  it  is  enticing  to  assume  a cause  and 
effect  relationship  in  this  problem,  I 
believe  there  is  no  hard  evidence  that 
such  a relationship  exists.  To  assume 
even  a possible  relationship  is,  at  best, 
guesswork.' 

The  Board  agrees  that  the  statement  of  the  Appeal 
Board  in  its  decision  of  January  12th,  1978  that  'there 
is  no  evidence'  et  cetera  was  wrong.  There  is  some 
such  evidence  as  expressed  in  the  medical  opinions  of 
the  doctors  you  have  quoted.  However  in  the  view  of 
the  Board  those  opinions  are  not  supported  by  any 
explanation  of  why  and  how  those  doctors  reached 
the  conclusion  that  a relationship  existed  given  the 
absence  of  evidence  of  continuing  complaint  or 
medical  attention. 

In  the  view  of  the  Board,  the  opinions  of  the  Surgical 
Consultant  of  the  Board,  now  supported  by  that  of 
the  medical  referee  chosen  by  (the  complainant), 
explain  why  no  relationship  between  the  October 
incident  and  the  subsequent  cervical  disability  should 
be  assumed.  The  Board  therefore  considers  these 
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reasoned  conclusions  to  be  better  evidence  than  the 
evidence  on  which  you  relied  in  support  of  your 
conclusion. 

Having  considered  all  the  available  information,  the 
Board  concludes  that  the  weight  of  evidence  supports 
the  position  that  (the  complainant's)  cervical  dis- 
ability diagnosed  in  July,  1976  as  'osteoarthritic 
changes  at  C6-7  with  right  C7  nerve  root  irritation' 
was  not  related  to  the  asccident  in  employment  on 
October  3rd,  1975,  and  consequently  the  decision  of 
the  Appeal  Board  of  January  12th,  1978  was  not 
unreasonable. 

The  Board  does  not  propose,  under  these  circum- 
stances, to  implement  your  recommendation." 

The  Ombudsman  advised  the  complainant  that  his  case  would  be 
included  in  the  Ombudsman's  next  Report  to  the  Legislature  and  proceeded 
to  close  the  file. 


DETAILED  SUMMARY  NO.  29 


The  complainant  had  been  employed  with  a construction  company  for 
approximately  six  months  when,  on  May  29,  1959,  a barrow  of  rubbish  which 
was  being  lowered  from  a building  came  loose  and  fell  to  the  ground, 
knocking  him  down.  He  sustained  a compound  fracture  of  the  left  tibia  and 
fibula,  a laceration  of  his  right  upper  eyelid,  multiple  abrasions  of  his  face 
and  right  hand,  contusion  and  abrasion  of  his  right  shoulder,  and  direct  back 
trauma.  The  major  injury  was  the  fracture  of  his  left  leg;  however,  the 
complainant  was  examined  by  a neurosurgeon  because  he  had  suffered  some 
trauma  to  the  right  side  of  his  forehead  and  face.  Skull  x-rays  were  taken 
and  revealed  no  abnormality.  It  was  noted  that  the  complainant  had  a 
traumatic  mydriasis  of  his  right  eye  and  some  fluid  draining  from  his  left 
ear  for  the  first  day  or  two  following  the  accident.  There  were,  however,  no 
neurological  abnormalities. 

The  complainant  received  physiotherapy  treatments  at  the  Board's 
Hospital  and  Rehabilitation  Centre  from  October  28  to  December  15,  1959. 
He  made  good  progress  and  temporary  total  benefits  were  paid  from  the 
date  of  the  accident  until  March  7,  1960  when  he  was  able  to  return  to  work. 
Some  further  problems  with  his  left  leg  caused  the  complainant  to  lay  off 
work  from  June  to  October,  1960.  In  1963,  he  began  working  as  a lift  truck 
operator.  Following  a Board  examination  on  October  1,  1975,  a 3% 
Permanent  Disability  Award  was  granted  for  the  left  leg. 

No  mention  of  any  ear  disturbances  had  appeared  in  the  medical 
reports  at  the  time  of  the  accident.  The  Board  first  became  aware  that  the 
complainant  was  experiencing  a problem  with  his  left  ear  in  December,  1974 
when  he  wrote  requesting  compensation.  The  Board  then  made  inquiries  and 
obtained  medical  reports  relating  to  this  condition. 
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The  Board  found  that  the  first  record  of  any  complaint  regarding  his 
ear  was  on  October  2,  1969  when  he  saw  the  company  nurse.  The  following 
day  he  complained  of  dizziness  and  was  referred  to  an  otolaryngologist  who 
reported  that  he  was  complaining  of  a "humming  tinnitus"  in  his  left  ear  and 
dated  the  onset  of  his  symptoms  to  a head  cold  about  five  days  previously; 
no  mention  of  a previous  injury  to  his  ear  was  made  at  the  time. 
Examination  revealed  that  both  eardrums  were  scarred  and  retracted.  The 
left  eardrum  was  perforated  and  there  was  a slight  hearing  loss  in  both  ears. 
On  September  16,  1970,  another  ear  specialist  had  performed  surgery  to 
remove  the  tympanosclerosis  from  the  complainant's  left  ear  and  to  correct 
the  perforation. 

The  Board  also  contacted  the  neurologist  who  had  examined  the 
complainant  following  his  accident.  This  neurologist  had  mentioned  in  an 
early  report  that  "serosanguineous"  fluid  had  drained  from  the  complainant's 
left  ear  immediately  following  the  accident,  and  the  Board  wished  to  verify 
this.  The  neurologist  checked  the  records  for  the  period  of  hospitalization 
following  the  accident.  The  resident's  history,  which  was  written  on  the  day 
of  the  accident,  indicated  that  a thin,  purulent  discharge  from  the  left  ear 
had  been  noted  and  its  source  had  not  been  identified.  There  was  no 
mention  of  bleeding  from  the  ear.  A culture  taken  the  next  day  had  shown 
the  presence  of  bacteria.  It  was  the  opinion  of  the  neurologist  that  such 
findings  would  indicate  long-standing,  pre-existing  ear  trouble. 

The  Board  requested  the  opinion  of  the  otolaryngologist  who  had 
performed  the  surgery  on  the  left  ear  in  1970.  At  the  time  of  the  operation, 
the  surgeon  had  noted  that  the  mastoids  were  poorly  pneumatized  on  both 
sides  and  the  tympanic  membranes  were  scarred  and  retracted.  In  his 
opinion,  these  findings  were  indicative  of  previous  ear  infection,  probably 
some  time  in  childhood,  and  he  felt  that  the  complainant's  ear  problem  had 
been  present  prior  to  the  accident  that  was  sustained  in  May  of  1959. 

Based  on  this  information,  on  September  15,  1975,  the  Claims  Review 
Branch  rejected  the  claim  for  hearing  loss.  The  complainant  then  contacted 
his  Member  of  Provincial  Parliament  for  assistance  with  an  appeal.  The 
Member's  Office  submitted  a letter  to  the  Board  from  the  first  otolaryn- 
gologist who  had  examined  the  complainant  in  1969  stating  that  it  was 
"conceivable"  that  following  a "severe"  head  injury,  an  injury  to  his  ear 
could  have  gone  unnoticed. 

The  Appeals  Adjudicator  directed  that  the  case  be  referred  to  an 
independent  specialist  in  otolaryngology.  This  specialist  examined  the 
complainant  on  April  28  and  3une  8,  1977  and  reviewed  the  medical  reports 
on  file.  It  was  his  opinion  that  the  ear  infection  noted  at  the  time  of  the 
accident  was  indicative  of  long-standing,  chronic  ear  disease  and  not  recent 
injury.  He  stated  that  if  any  damage  had  been  done  at  the  time  of  the 
accident,  the  complainant  should  have  noted  the  ear  problems  within  three 
months  following  his  injuries.  In  the  specialist's  opinion,  the  complainant 
was  suffering  from  "long-standing  chronic  otitis  media"  and  his  dizziness 
was  the  result  of  Meniere's  disease.  Consequently,  the  Appeals  Adjudicator 
also  denied  the  claim  for  hearing  loss. 

The  Member  of  Provincial  Parliament  then  contacted  an  otolaryn- 
gologist who  had  examined  the  complainant  on  August  5,  1977.  This  doctor 
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stated  that  there  was  no  doubt  that  the  complainant  had  chronic  inflam- 
matory ear  disease  which  had  been  present  for  some  time.  However,  he 
noted  that  the  disequilibrium  had  occurred  following  the  injury  and  he, 
therefore,  related  the  ear  problem  to  the  complainant's  "head  injury  of 
1959".  This  report  was  submitted  to  the  Appeal  Board  for  consideration  at  a 
hearing  on  December  28,  1977.  The  Appeal  Board,  however,  was  of  the 
opinion  that  this  latest  specialist  had  not  had  the  benefit  of  reviewing  the 
background  material  and  medical  reports  in  this  case.  Based  on  the  other 
medical  opinions  on  file  and  the  comments  of  its  own  doctors,  the  Appeal 
Board  denied  the  claim.  In  its  decision  of  February  17,  1978,  the  Appeal 
Board  concluded  that  "the  disability  in  the  left  ear  has  not  been  shown  to  be 
related  to  an  accident  in  the  employment  on  May  29,  1959. 

In  a letter  dated  March  1^,  1978,  the  Member  of  Provincial  Parliament 
brought  his  constituent's  complaint  against  this  Appeal  Board  decision  to  the 
Office  of  the  Ombudsman.  In  accordance  with  Section  19(1)  of  The 
Ombudsman  Act,  1975,  the  Board  was  advised  by  letter  dated  April  4,  1978 
that  it  was  the  Ombudsman's  intention  to  investigate  the  complainant's 
contention  that  he  was  entitled  to  further  compensation  for  the  deteriora- 
tion of  hearing  in  his  left  ear  due  to  the  compensable  accident  of  May  29, 
1959. 


During  the  investigation,  information  was  obtained  from  the  com- 
plainant and  the  Board's  file  was  thoroughly  reviewed.  In  addition,  one  of 
the  complainant's  specialists  was  contacted  for  information  and  records 
were  obtained  from  the  hospital  where  the  complainant  had  received 
treatment  immediately  following  the  accident. 

The  specialist  who  had  been  contacted  by  the  complainant's  M.P.P.  and 
who  had  seen  the  complainant  in  August,  1977  was  provided  with  the 
medical  reports  on  file.  This  doctor  stated  that  the  complainant  suffered 
from  chronic  inflammatory  ear  disease  involving  both  ears.  However,  he 
thought  that  he  had  suffered  a severe  concussive  injury  to  his  head  and 
temporal  bone  at  the  time  of  the  accident  in  1959  and  that  the  neurologist's 
reference  to  "serosangineous"  fluid  would  substantiate  this.  He  believed 
that  dizziness  could  develop  at  a later  date  following  such  an  injury.  Since 
his  opinion  of  the  possible  relationship  between  the  hearing  loss  and  the 
accident  was  based  on  the  premise  that  a severe  head  injury  had  occurred, 
we  obtained  the  hospital  records  from  1959  to  determine  whether  such  an 
injury  had  been  incurred. 

Examination  of  the  records  indicated  that  the  complainant  was  cons- 
cious at  the  time  of  his  admission  to  the  hospital  on  May  29,  1959. 
Neurological  examination  and  skull  x-rays  revealed  no  abnormalities.  At  no 
time  was  concussion  listed  among  the  various  injuries  which  he  had 
sustained.  There  was  no  mention  in  the  records  of  bleeding  from  the  left 
ear  and  the  reference  to  "serosangineous"  fluid  in  the  neurologist's  early 
letter  was  retracted  after  he  had  reviewed  the  resident's  notes.  When  the 
ear  discharge  was  discovered,  a note  was  made  to  observe  the  ear,  and  the 
condition  was  investigated.  The  discharge  was  described  as  purulent  and 
found  to  be  the  result  of  infection.  It  appeared  unlikely  that,  during  this 
time,  an  acute  injury^  to  the  ear  would  have  gone  unnoticed.  The  fact  that 
there  were  no  complaints  of  ear  problems  until  ten  years  following  the 
accident  also  appeared  to  confirm  that  no  significant  ear  injury  had  been 
sustained. 
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All  the  physicians  agreed  that  the  complainant  suffered  from  long- 
standing, chronic  inflammatory  ear  disease  and,  in  the  opinion  of  the 
majority  of  the  doctors,  his  hearing  loss  was  attributable  to  that  condition. 
One  doctor  attributed  it  to  a concussive  head  injury  at  the  time  of  the 
accident  in  1959;  however,  a review  of  the  evidence  disclosed  no  record  of 
such  an  injury.  It  was,  therefore,  the  Ombudsman's  opinion  that  the  Board's 
decision  to  deny  benefits  for  the  hearing  loss  was  not  unreasonable. 

Accordingly,  on  January  9,  1980,  a report,  pursuant  to  Section  23(2)  of 
The  Ombudsman  Act,  1975,  was  forwarded  to  the  complainant,  his  Member 
of  Provincial  Parliament  and  the  Workmen's  Compensation  Board  setting  out 
the  reasons  why  the  Ombudsman  was  unable  to  support  this  complaint. 


DETAILED  SUMMARY  NO.  30 


In  1966  the  worker  suffered  a back  injury  at  work  which  was  diagnosed 
as  a lumbo-sacral  sprain.  X-rays  taken  at  that  time  revealed  pre-existing 
degenerative  disc  disease.  The  man  returned  to  work  later  that  year. 

In  November,  1972  the  complainant  twisted  his  back  while  using  a 
sledge  hammer  at  work.  His  family  physician  diagnosed  a back  strain.  He 
was  referred  to  an  orthopaedic  surgeon  in  January,  1973.  It  was  this 
physician's  opinion  that  the  worker  was  suffering  from  "...longstanding 
degenerative  disc  disease  of  the  lumbar  spine..."  and  he  recommended 
physiotherapy.  A myelogram  performed  in  March,  1973  according  to  the 
specialist  was  "...positive  for  central  large  disc  herniation  at  L4-L5  level" 
while  x-rays  revealed  degenerative  changes.  In  April,  1973,  the  orthopaedic 
surgeon  felt  that  only  surgery  would  help  the  complainant's  back  condition. 
The  complainant  was  not  willing  to  undergo  surgery.  By  November  of  1973, 
this  specialist  felt  that  the  complainant's  condition  had  reached  a stage  of 
remission  and  that  he  was  capable  of  performing  some  form  of  lighter  work. 

The  complainant  was  awarded  a permanent  disability  award  rated  20%. 
In  the  worker's  opinion  his  compensable  disability  was  greater  than  that 
recognized  by  the  Board  and  therefore  he  proceeded  to  appeal  the  amount  of 
his  pension.  In  July,  1977  the  Appeal  Board  denied  the  worker's  request  for 
an  increase  because  in  its  opinion  his  condition  had  not  deteriorated. 

The  complainant's  M.P.P.  approached  our  Office  on  September  22, 
1977  and  registered  a complaint  on  behalf  of  the  complainant  against  the 
Board's  decision.  Because  the  appeal  process  had  been  exhausted  the 
complaint  was  within  the  jurisdiction  of  the  Ombudsman  to  investigate. 
Accordingly  a letter  pursuant  to  Section  19(1)  of  The  Ombudsman  Act,  1975, 
was  sent  to  Mr.  Starr,  Chairman  of  the  Workmen's  Compensation  Board, 
notifying  him  of  the  Ombudsman's  intention  to  investigate.  The  investigat- 
ion involved  a complete  review  of  the  Board's  file  and  interviews  with  the 
complainant. 
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During  the  course  of  the  investigation,  the  Ombudsman  formed  the 
tentative  conclusion  that  the  Appeal  Board  acted  unreasonably  in  ruling  that 
the  complainant  was  not  entitled  to  an  increase  in  his  Permanent  Partial 
Disability  Award  of  20%.  Accordingly,  by  letter  written  pursuant  to  Section 
19(3)  of  The  Ombudsman  Act,  1975  the  possible  conclusion  and  possible 
recommendation  were  reported  to  the  Chairman,  as  follows: 

"Possible  Conclusion 


1.  It  would  appear  open  to  me  to  conclude,  pur- 
suant to  Section  22(1  )(b)  of  The  Ombudsman 
Act,  1973,  that  the  Appeal  Board  Decision  of 
July  29,  1977  was  unreasonable  in  ruling  that 
(the  complainant)  was  not  entitled  to  an 
increase  in  his  Permanent  Partial  Disability 
Award  of  20%. 

I am  of  the  view  that  this  possible  conclusion  is 
supported  by  (the  specialist's)  report  of  May  10, 
1977  which  expressed  the  opinion  that  although 
(the  worker)  did  not  have  a very  significant 
organic  deterioration  in  his  back  condition,  he 
was  capable  of  doing  only  minimal  sedentary 
work. 

I am  of  the  view  that  this  possible  conclusion  is 
also  supported  by  (the  family  doctor's  report)  of 
April  18,  1977  which  indicated  complete  dis- 
ability and  clinical  deterioration. 

In  addition  to  these  medical  opinions,  I note 
that  the  impairment  caused  to  (the  complain- 
ant's) earning  capacity  by  his  accident  has  been 
substantial:  before  the  accident  he  was  able  to 
earn  the  wages  of  a carpenter;  since  his  ac- 
cident, he  has  worked  very  little  and  his  dis- 
charge report  from  the  Hospital  and 
Rehabilitation  Centre  indicated  that  he  has 
very  poor  rehabilitative  potential.  I am  of  the 
tentative  view  that  these  facts  indicate  that 
the  impairment  caused  to  (the  complainant's) 
earning  capacity  by  his  1972  accident  is  more 
than  20%,  even  if  assessed  on  an  aggravation 
basis. 

Possible  Recommendation 

1.  It  would  appear  open  to  me  to  recommend 
pursuant  to  Section  22(3)  of  The  Ombudsman 
Act,  1975,  that  the  Appeal  Board  revoke  its 
decision,  dated  July  29,  1977  and  order  that 
(the  complainant)  receive  an  increase  in  his 
Permanent  Partial  Disability  Award  for  the 
results  of  his  residual  disability  resulting  from 
his  accident  on  November  24,  1972." 
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The  Board  replied  in  October,  1978  by  stating  that  the  Appeal  Board 
Panel  and  the  Board  saw  no  reason  to  alter  the  decision  dated  July  29,  1977. 
The  Board's  letter  read  in  part  as  follows: 

"The  reports  of  (the  specialist)  and  (the  family  doctor) 
referred  to  in  your  letter  were  considered  by  the 
Appeal  Board  Panel  at  the  time  of  its  decision  on 
July  29,  1977.  At  that  time  the  Appeal  Board  Panel 
also  had  before  it  the  report  of  the  Consultant  on 
Permanent  Disability,  who  on  examining  (the  worker) 
on  July  18,  1977,  determined  that  there  was  even  less 
in  the  way  of  objective  findings  to  support  (the 
worker's)  disability  than  when  he  was  seen,  examined 
and  rated  at  20%  in  1976.  The  Appeal  Board  ac- 
cepted the  assessment  of  the  Pensions  Examiner  and 
at  this  time  finds  there  was  no  evidence  in  July,  1977 
to  justify  the  possible  recommendation  that  (the 
worker)  receive  an  increase  in  his  permanent  partial 
disability  award  resulting  from  his  accident  on 
November  2^,  1972." 

The  facts  of  this  case,  including  the  Board's  letter  of  October  5,  1978 
were  once  again  reviewed  by  the  Ombudsman.  Having  carefully  considered 
the  representations  made,  the  Ombudsman's  views  remained  the  same  and  he 
concluded  that  the  complaint  should  be  supported. 

The  final  Report  of  the  Ombudsman  pursuant  to  Section  22(3)  was  sent 
to  the  Board  in  March,  1979.  The  Ombudsman  concluded  that  the  decision 
of  the  Appeal  Board  dated  July  29,  1977  to  deny  the  complainant  an 
increased  Permanent  Disability  Award  was  unreasonable  and  recommended 
pursuant  to  Section  22(3)(g)  of  The  Ombudsman  Act,  1973  that  the  Appeal 
Board  revoke  its  decision  dated  July  29,  1977  and  grant  the  complainant  an 
increase  in  his  Permanent  Partial  Disability  Award  of  20%  pursuant  to 
Section  42  of  The  Workmen's  Compensation  Act.  A copy  of  the  Report  was 
also  forwarded  to  the  Minister  of  Labour. 

In  May,  1979,  we  received  a letter  from  the  Board  which  stated  that 
the  Board  did  not  intend  to  implement  the  recommendation  contained  in  the 
Ombudsman's  Report. 

In  its  response  the  Board  noted  that  the  worker  had  complained  of 
cervical  problems  and  a chronic  cough.  In  addition  to  these  problems  the 
Board  also  referred  to  medical  reports  which  indicated  that  there  had  been 
no  significant  deterioration  in  the  complainant's  condition.  The  Board  also 
advised  the  Ombudsman  that  the  worker  was  not  entitled  to  benefits 
pursuant  to  Section  42(3)  because  he  had  removed  himself  from  the  labour 
market.  In  conclusion  the  Appeal  Board  stated: 

"Accepting  the  findings  of  the  Permanent  Disability 
Consultant  in  his  examination  of  (the  complainant)  on 
April  12th,  1979,  noting  the  principal  complaint  of 
cervical  disability  as  recorded  in  (the  specialist's) 
report  of  July  18th,  1978,  and  the  fact  that  (the 
complainant)  has  declared  himself  totally  disabled 


- 103  - 


and  not  employable,  the  Appeal  Board  panel  is  satis- 
fied that  the  permanent  partial  disability  award 
fairly  recognizes  and  compensates  (him)  for  his  re- 
sidual low  back  disability  attributable  to  his 
November  2^th,  1972  accident  under  the  provisions  of 
Section  of  the  Act. 

Consequently,  the  Appeal  Board  panel  and  the  Board 
see  no  reason  to  change  the  decision  of  July  29th, 

1977." 

A discussion  of  the  complainant's  case  was  held  with  representatives 
of  the  Board  and  following  that  discussion,  the  Ombudsman  was  informed 
that  the  Board  could  find  no  basis  to  alter  its  position  from  that  outlined  in 
its  response  to  the  Section  22(3)  Report.  In  October,  1979,  a copy  of  the 
Ombudsman's  Report  was  forwarded  to  the  Chairman  of  the  Board,  the 
complainant,  and  his  M.P.P.  In  February,  1980,  the  Ombudsman,  members 
of  his  staff  and  representatives  from  the  Board,  met  with  the  Minister  of 
Labour  and  discussed  the  facts  of  this  case.  In  March,  1980,  the  Ombudsman 
received  notification  that  the  Board  was  of  the  opinion  that  its  response  to 
the  Ombudsman's  recommendation  was  appropriate. 

Accordingly,  pursuant  to  Section  22(4)  and  22(5)  of  The  Ombudsman 
Act,  1975,  a copy  of  the  report  and  recommendation  were  forwarded  to  the 
Premier.  The  Premier's  response  did  not  indicate  that  any  steps  would  be 
taken  to  implement  our  recommendation. 
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DETAILED  SUMMARY  NO.  31 


The  complainant  wrote  the  Ombudsman  with  a complaint  against  the 
Public  Service  Grievance  Board  which  also  involved  the  Ministry  of  Health 
and  the  Civil  Service  Commission. 

The  complainant  informed  us  that  she  had  been  a Nurse  2 nursing 
instructor  in  the  Staff  Development  Department  of  one  of  the  Ministry  of 
Health's  mental  retardation  facilities.  She  had  been  given  a teaching 
assignment  for  which,  she  felt,  inadequate  time  for  preparation  had  been 
allowed.  She  complained  to  her  supervisor  who  treated  her  complaint  as  "a 
refusal  to  do  work".  The  complainant  was  then  relieved  of  the  assignment 
and  a reprimand  for  insubordination  was  placed  in  her  work  record. 

The  complainant  had  lodged  a grievance  with  the  Administrator  of  the 
facility.  A hearing  was  held  but  the  complainant's  grievance  was  denied. 
The  complainant  then  took  her  grievance  to  the  Public  Service  Grievance 
Board  but  the  Board  also  denied  her  grievance.  The  complainant  objected  to 
the  Board's  decision  since  she  felt  it  was  an  attack  on  her  integrity. 

The  Public  Service  Grievance  Board  was  informed  of  our  intent  to 
investigate  and  the  investigator  met  with  appropriate  officials  to  discuss  the 
complaint  and  to  obtain  relevant  documentation. 

We  learned  that  the  complainant  had  received  a punishment  of 
"recorded  reprimand"  from  her  supervisor,  pursuant  to  the  Ministry  of 
Health's  Personnel  Directive  number  FI 7,  subparagraph  k,  dealing  with 
disciplinary  action  for  insubordination.  This  directive  stated  that  "a 
recorded  reprimand"  was  to  be  awarded  for  a first  infraction  of  insubord- 
ination. 

We  further  learned  that  regardless  of  the  hearing  held  by  the  Admin- 
istrator, the  hearing  before  the  Board  was  conducted  as  a hearing  de  novo. 
From  the  evidence  obtained  by  our  investigation,  it  was  felt  that  the  Board's 
hearing  had  been  conducted  fairly. 

However,  our  investigation  revealed  that  the  punishment  of  "recorded 
reprimand"  or  indeed  a "reprimand"  did  not  exist  and  was  not  authorized  in 
The  Public  Service  Act  or  under  Section  31  of  the  Regulations  pursuant  to 
that  Act.  Since  the  punishment  was  outside  the  jurisdiction  of  both  the 
Ministry  of  Health  and  the  Board,  the  Ombudsman  formed  the  view  that  it 
might  be  open  to  him  to  conclude  that  the  disciplinary  action  should  be 
considered  null  and  void.  Furthermore,  it  might  be  open  to  him  to  conclude 
that  having  no  common  or  understood  guidelines,  unofficial  punishment 
could  be  both  unjust  and  discriminatory. 

Accordingly,  the  Ombudsman  wrote  the  Public  Service  Grievance 
Board,  the  Ministry  of  Health  and  the  Civil  Service  Commission  outlining  his 
possible  conclusions  and  recommendations. 

The  Ombudsman's  possible  recommendation  to  the  Public  Service 
Grievance  Board,  the  Ministry  of  Health  and  the  Civil  Service  Commission 
was  that  they  should  expunge  from  their  files  all  reference  to  the  offence 
and  hearings  relating  to  insubordination  by  the  complainant. 
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An  additional  possible  recommendation  to  the  Ministry  of  Health  was 
that  the  Ministry  should  review  Personnel  Directive  number  FI 7 to  ensure 
that  the  offences  and  punishments  reflected  therein  were  consistent  with 
Section  31  of  the  Regulations  pursuant  to  The  Public  Service  Act. 

Additional  possible  recommendations  to  the  Civil  Service  Commission 
were  as  follows: 


1.  That  the  Civil  Service  Commission  should  review 
section  31  of  the  Regulations  pursuant  to  The 
Public  Service  Act  with  the  view  to  establishing 
and  publishing  in  the  Regulations,  a compre- 
hensive scale  of  punishment,  including  any 
related  or  collateral  action; 

2.  The  Civil  Service  Commission  should  ensure  that 
disciplinary  proceedings,  in  the  Ministries,  were 
conducted  in  accordance  with  section  31  of  the 
Regulations. 

Representations  were  received  from  the  Public  Service  Grievance 
Board  in  writing.  The  Board  felt  that  the  "reprimand"  was  so  inherent  in 
administrative  practice  and  so  well  established  that  there  was  no  need  of 
embalming  it  in  statutory  rules.  The  Board  was  also  of  the  opinion  that  it 
had  not  exceeded  its  jurisdiction  in  the  matter. 

Representations  were  received  from  the  Ministry  of  Health  and  the 
Civil  Service  Commission  at  a hearing  held  in  our  Office.  Representatives 
from  the  Ministry  and  the  Commission  denied  that  a reprimand  was  a 
punishment,  denied  that  punishment  formed  a part  of  industrial  relations, 
stated  that  Directive  number  FI 7 was  a legal  nullity,  denied  that  there  was 
any  file  at  the  facility  indicating  that  the  complainant  had  been 
reprimanded  and  asked  that  the  Ombudsman  make  a recommendation  that 
no  letters  of  reference  should  be  issued  by  personnel  officers  in  response  to 
requests,  as  required  by  Section  10  of  The  Public  Service  Act.  Section  10 
requires  every  civil  servant  to  take  an  oath  of  secrecy. 

After  careful  consideration  of  the  representations  made,  the 
Ombudsman  concluded  that  the  complainant  had  indeed  received  a punish- 
ment of  "recorded  reprimand"  from  her  superior  under  the  Ministry  of 
Health's  Personnel  Directive  number  FI 7,  subparagraph  k.  The  Ombudsman 
was  of  the  opinion  that  a punishment  of  "recorded  reprimand"  or  indeed 
"reprimand"  did  not  exist  and  was  not  authorized  in  The  Public  Service  Act 
or  under  Section  31  of  the  Regulations  issued  pursuant  to  the  Act.  Since  a 
"recorded  reprimand"  was  considered  and  used  in  the  complainant's  case  as  a 
punishment  under  Personnel  Directive  number  FI 7 and  since  it  was  equally 
clear  that  it  was  not  on  the  list  of  authorized  punishment  under  Section  31 
of  the  Regulations,  the  Ombudsman  concluded  that  the  actions  of  the 
Ministry  were  not  in  accordance  with  The  Public  Service  Act. 

The  Ombudsman  was  also  of  the  opinion  that  the  Board  erred  in 
upholding  the  punishment  given  to  the  complainant  within  the  Ministry  of 
Health  since  the  punishment  was  outside  the  jurisdiction  of  the  Ministry. 
Furthermore,  the  Ombudsman  concluded  that  the  procedure  for  giving 
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references  by  personnel  staff  in  response  to  inquiries  from  prospective 
employers  either  was  not  clear  or  was  not  understood.  Evidence  from  the 
complainant's  personnel  file  which  was  still  held  at  the  facility,  indicated 
that  references  were  being  given  to  prospective  employers  in  spite  of  the 
provisions  of  Section  10  of  The  Public  Service  Act. 

Consequently,  the  Ombudsman  wrote  to  the  Ministry  of  Health,  the 
Public  Service  Grievance  Board  and  the  Civil  Service  Commission,  and 
pursuant  to  Section  22(3)(g)  of  The  Ombudsman  Act,  1975  recommended  the 
following: 

1.  That  the  Public  Service  Grievance  Board,  the 
Civil  Service  Commission  and  the  Ministry  of 
Health  should  expunge  from  their  files  all  refer- 
ences to  the  offence  and  hearings  relating  to 
insubordination  by  the  complainant; 

2.  That  in  consultation  with  the  Civil  Service 
Commission,  the  Ministry  of  Health  should 
review  Personnel  Directive  number  FI  7 to 
ensure  that  it  reflected  only  such  punishments 
that  were  consistent  with  section  31  of  the 
Regulations  pursuant  to  The  Public  Service  Act; 
and 

3.  That  the  Civil  Service  Commission  should  review 
the  principles  upon  which  personnel  officers  or 
other  officials  give  references  to  prospective 
employers  and  make  Ministries  aware  of  these 
principles. 

Since  the  mental  retardation  facility  in  this  case  had  been  transferred 
to  the  jurisdiction  of  the  Ministry  of  Community  and  Social  Services,  the 
Ombudsman  also  wrote  to  that  Ministry  with  his  recommendations. 

Responses  were  received  from  the  two  Ministries,  the  Board  and  the 
Commission. 

The  Public  Service  Grievance  Board  did  not  agree  that  there  had  been 
an  error  in  law  in  its  assuming  jurisdiction.  The  Board  also  advised  that  it 
had  no  authority  to  remove  any  documents  from  any  file  relating  to  a 
specific  hearing  since  such  records  were  required  under  Section  48(c)  of  the 
Regulations  of  The  Public  Service  Act. 

The  Ministry  of  Health  indicated  that  it  did  not  agree  that  the 
Ministry  was  not  entitled  to  use  warnings  of  written  reprimands. 

The  Ministry  of  Community  and  Social  Services'  responses  were  similar 
to  those  of  the  Ministry  of  Health.  In  addition  the  Ministry  of  Community 
and  Social  Services  pointed  out  that  since  the  Board  was  required  to 
maintain  records  regarding  hearings,  it  saw  no  merit  in  the  Ombudsman's 
suggestion  that  the  Ministry  of  Community  and  Social  Services  expunge  its 
files  as  the  information  was  readily  available  elsewhere. 
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The  Civil  Service  Commission  advised  that  the  Commission  was 
reviewing  the  principles  upon  which  personnel  officers  or  other  officials 
gave  references  to  prospective  employers.  The  Commission  later  advised  us 
that  it  would  be  incorporating  in  its  manual  advice  regarding  the  giving  and 
receiving  of  references.  (However,  as  of  the  day  of  the  writing  of  this 
summary,  the  Commission  has  not  done  so.) 

After  reviewing  these  responses  the  Ombudsman  was  of  the  opinion 
that  the  governmental  organizations'  positions  consisted  of  legal  points  for 
which  valid  arguments  could  be  made.  Thus,  he  decided  not  to  proceed  to 
report  to  the  Premier. 


MINISTRY  OF 


NATURAL  RESOURCES 
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DETAILED  SUMMARY  NO.  32 


The  complainant  visited  our  Office  complaining  of  a decision  rendered 
by  the  Ministry  of  Natural  Resources. 

The  complainant  contended  that  in  1970  he  sold  a parcel  of  land  to  a 
third  party.  Prior  to  the  sale,  the  complainant  was  informed  by  the  then 
District  Forester  of  the  Department  of  Lands  and  Forests,  that  he  had  a 
right  of  way  over  a road  crossing  the  property.  The  District  Forester 
advised  the  complainant  in  an  April,  1967  letter  "that  it  would  appear  that 
this  is  public  thoroughfare  and  not  a private  road". 

After  the  sale  of  this  land  the  purchaser  barricaded  the  road,  claiming 
it  was  private,  and  as  a result  of  this  action,  the  complainant  did  not  have 
road  access  to  other  lands  owned  by  him.  Since  the  complainant  believed 
that  the  road  was  public,  in  view  of  the  information  which  he  had  received 
from  the  then  District  Forester,  he  requested  confirmation  of  this  point 
from  representatives  of  the  Ministry.  His  problem  was  not  resolved  to  his 
satisfaction. 

The  Ministry  was  informed  of  our  intention  to  investigate.  After 
receiving  a statement  of  the  Ministry's  position,  pertinent  information  was 
also  received  from  the  complainant.  Ministry  officials  and  from  examination 
of  the  Ministry's  files.  Legal  research  by  the  Ombudsman's  staff  indicated 
that  the  road  in  question  was  not  public. 

As  a result  of  his  investigation,  the  former  Ombudsman  came  to  the 
possible  conclusions  that  the  Ministry  of  Natural  Resources  was  "wrong"  in 
advising  the  complainant  as  it  did  in  the  April,  1967  letter  from  the  then 
District  Forester  that  the  road  was  a public  thoroughfare  and  not  a private 
road,  and  that  the  Ministry  acted  "unreasonably"  or  "unjustly"  in  refusing  to 
take  the  necessary  steps  to  solve  the  complainant's  problem.  Accordingly, 
the  former  Ombudsman  made  a possible  recommendation  that  access  be 
provided  to  the  complainant's  property,  either  across  the  purchaser's  pro- 
perty on  the  existing  path  or  in  some  other  fashion  that  the  Ministry 
considered  appropriate,  and  that  the  cost  of  providing  such  access  be  borne 
by  the  Ministry. 

Since  the  former  Ombudsman  felt  that  the  Ministry  of  Natural 
Resources  and  the  former  District  Forester  might  be  "adversely  affected" 
by  his  possible  conclusions  and  recommendation,  he  accorded  to  the  Ministry 
and  the  former  District  Forester  the  opportunity  to  make  representations 
respecting  the  possible  adverse  report,  pursuant  to  Section  19(3)  of  The 
Ombudsman  Act,  1975.  Representations  were  received  from  the  Deputy 
Minister,  who  also  replied  on  the  former  District  Forester's  behalf  by  letters 
dated  December  30,  1977  and  April  13,  1978.  In  short,  the  Ministry  raised 
certain  points  of  contention  which  were  considered  by  the  former 
Ombudsman. 

After  a careful  review  of  all  the  available  information,  including  the 
latest  points  raised  by  the  Ministry,  the  former  Ombudsman  determined, 
pursuant  to  Section  22(1)  of  The  Ombudsman  Act,  1973,  that  it  was  "wrong" 
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for  the  Ministry  of  Natural  Resources  to  advise  the  complainant  as  it  did  in 
the  April,  1967  letter.  Furthermore,  it  was  "unreasonable"  for  the  Ministry 
to  refuse  to  take  the  necessary  steps  to  resolve  the  complainant's  problem. 
Accordingly,  in  August,  1978,  the  former  Ombudsman  recommended, 
pursuant  to  Section  22(3)(g)  of  The  Ombudsman  Act,  1973,  that  the  Ministry 
provide  the  complainant  with  access  to  his  property  equivalent  to  that  which 
he  had  while  using  the  road  over  the  property  that  had  been  sold.  The  cost 
of  the  year  round  access  was  to  be  borne  by  the  Ministry. 

In  September  and  October,  1978,  the  Ministry  wrote  to  the  former 
Ombudsman  accepting  the  substance  of  his  recommendation.  Since  the 
complainant  had  constructed  a new  access  road,  the  Ministry  was  willing  to 
reimburse  him  for  his  costs  provided  he  could  substantiate  them  with 
invoices.  The  complainant  eventually  wrote  to  the  Ministry,  estimating  his 
expenses  in  constructing  the  road  at  $1,260.00.  However,  he  could  only 
substantiate  $850.00  of  his  claim. 

The  Ministry  was  willing  to  pay  the  latter  amount  provided  the 
complainant  signed  a release  form.  However,  in  December,  1979,  our 
investigator  was  advised  that  the  complainant  would  not  sign  the  release 
form  because  "it  only  involved  a settlement  of  $850.00".  The  complainant 
would  have  considered  signing  the  form  if  the  Ministry  was  willing  to  pay 
the  total  claim  of  $1,260.00. 

The  present  Ombudsman  then  wrote  to  the  complainant  explaining  that 
The  Ombudsman  Act,  1975  does  not  permit  him  to  negotiate  a settlement  on 
behalf  of  a complainant.  He  pointed  out  that  since  the  Ministry  had 
accepted  the  recommendation  and  had  acted  in  a responsible  manner  in 
attempting  to  implement  it,  he  was  of  the  view  that,  under  the  circum- 
stances, it  would  be  inappropriate  for  him  to  continue  his  involvement  in  the 
matter.  Accordingly,  the  file  was  closed.  The  Ombudsman  also  notified  the 
Deputy  Minister  of  his  actions. 

We  were  later  notified  that  the  complainant  had  accepted  the  $850.00 
and  signed  a release  form. 


DETAILED  SUMMARY  NO.  33 


This  Office  received  a number  of  complaints  by  way  of  letters  in  the 
fall  of  1975,  in  the  summer  and  fall  of  1976,  in  the  spring  of  1977,  and  at 
private  hearings  conducted  in  the  summer  and  fall  of  1976  in  Arnprior  and 
Goderich,  respectively.  These  complaints  were  all  directed  against  the 
Ministry  of  Natural  Resources  and  its  implementation  of  a policy  connected 
with  The  Provincial  Parks  Act  of  1954. 

The  complainants  were  leaseholders  of  land  in  two  provincial  parks  and 
had  built  cottages  there  on  land  leased  from  the  government.  They  had 
signed  21  year  leases  and  could  renew  their  leases  when  they  expired.  Some 
of  the  lands  in  question  had  been  leased  by  the  same  family  for  generations. 
However,  with  the  introduction  in  1954  of  The  Provincial  Parks  Act,  which 
was  "to  provide  for  the  restoration  of  established  Provincial  Parks  as  near  as 
possible  to  their  natural  state  for  the  benefit,  enjoyment,  and  advantage  of 
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the  people  of  Ontario",  the  Ministry  also  introduced  a policy  of  phasing  out 
leaseholds  and  cottages  on  leasehold  land.  Briefly,  the  Ministry  policy  was 
that  all  leases  currently  in  effect  would  run  their  normal  21  year  term  and 
the  leaseholders  would  be  able  to  renew  their  leases  for  another  21  year 
term  as  stipulated  in  their  leases,  but  no  more.  In  other  words,  the  "right  to 
renewal"  clause  was  to  be  deleted  from  all  leases  renewed  after  1954.  As 
well,  no  new  leases  were  to  be  issued. 

When  the  leases  expired  the  leaseholders'  cottages  would  either  be  sold 
on  the  open  market  (presumably  for  their  materials)  or  the  government 
would  compensate  the  leaseholders  for  their  loss.  The  cottages  would  then 
be  moved  or  dismantled.  Eventually,  it  was  thought,  all  leaseholders  would 
be  gone  and  the  parks  would  then  be  true  wilderness  parks. 

At  the  outset  of  our  investigation  this  Office  informed  the  complain- 
ants that,  pursuant  to  Section  14(b)  of  The  Ombudsman  Act,  1975,  the 
Ombudsman  was  not  empowered  to  investigate  the  policy  decision  to 
remodel  the  provincial  parks  as  natural  wilderness  parks  because  that  policy 
was  made  by  the  Ontario  Cabinet.  The  investigation,  therefore,  would  be 
confined  to  the  Ministry  of  Natural  Resources'  implementation  of  the 
cottage  phase-out  policy. 

The  complainants  contended  that  a substantial  number  of  leaseholders 
had  never  been  officially  informed  of  the  new  phase-out  policy  and  that  a 
number  of  other  leaseholders  were  not  informed  until  their  old  leases  were 
about  to  expire  in  the  early  1960's.  They  further  contended  that  the 
provision  of  renewal  clauses  in  the  new  leases  had  not  been  consistent  for  all 
leaseholders.  They  also  contended  that  the  Ministry's  program  of  acquisition 
of  leaseholders'  cottages  and  improvements  had  been  very  haphazard.  They 
contended  that  the  Ministry's  acquisition  program  had  led  to  the  isolation  of 
cottages  and  to  "an  attrition  of  the  community  ethos".  In  addition,  the 
leaseholders  contended  that  Ministry  representatives  had  not  adequately 
cleaned  up  the  debris  on  the  lots  where  cottages  had  been  removed  or 
dismantled.  Their  final  contentions  were  that  they  were  not  allowed 
representation  on  the  Advisory  Committee  (which  had  been  initiated  in  1974 
to  develop  policy  recommendations  for  master  plans  for  the  provincial 
parks),  that  their  briefs  had  not  been  given  adequate  consideration,  that 
certain  recommendations  made  by  their  committees  had  not  been  accepted 
by  the  Minister  and  that  the  Advisory  Committee  was  too  limited  in  scope. 

During  the  course  of  this  investigation,  the  pertinent  files  of  the 
Ministry  of  Natural  Resources  were  studied.  Files  from  the  Ministry  of 
Government  Services'  Realty  Services  Branch  were  also  studied.  Members 
of  our  investigative  staff  conducted  interviews  with  senior  officials  of  both 
Ministries,  former  and  current  park  personnel  (at  both  parks),  representa- 
tives of  the  Advisory  Committee,  and  various  leaseholders  from  both  parks. 
Members  of  our  investigative  staff  also  visited  the  parks  in  order  to  gain  a 
clearer  understanding  of  the  complaint. 

Our  investigation  disclosed  that  no  registered  letters  announcing  the 
policy  changes  were  ever  sent  to  the  leaseholders  at  one  of  the  parks.  In 
fact,  the  government  did  not  decide  that  the  policy  would  apply  to  one  park 
until  1957.  However,  registered  letters  had  been  sent  to  leaseholders  at  the 
other  park.  As  well,  none  of  the  leaseholders  who  acquired  their  leases 
through  transfer  were  routinely  advised  of  the  cottage  phase-out  policy. 
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Although  our  investigation  revealed  that  the  Ministry's  cottage  rental 
and  removal  policy  was  not  substantially  unfair  or  unreasonable,  it  was 
apparent  from  the  staff  visits  to  the  parks  that  the  "community  nature"  of 
the  parks  had  suffered  from  that  policy.  Our  investigation  also  disclosed 
that  the  park  superintendents  had  been  remiss  in  their  duty  to  enforce  the 
conditions  of  sale  (whereby  the  purchaser  of  a cottage,  following  dismantle- 
ment or  removal,  was  responsible  for  cleaning  up  the  debris  and  leaving  a 
safe  and  clean  lot). 

Our  investigation  also  discovered  that  the  Ministry  policy  of  acquiring 
leaseholders'  interests  had  indeed  been  a haphazard  one.  Prior  to  1973  there 
was  no  record  of  any  public  announcement  that  the  government  was 
interested  in  purchasing,  apparently  because  the  purchase  policy  was  not  a 
forced  acquisition  program,  but  was  instead  a result  of  the  leaseholders 
having  expressed  their  desire  to  sell. 

We  could  find  no  evidence  to  support  the  complainants*  contentions 
that  the  Advisory  Committee  had  acted  in  an  improper  fashion  in  any  way. 

Because  certain  evidence  obtained  in  this  investigation  might  enable 
the  Ombudsman  to  make  a report  supporting  some  of  the  complainants' 
contentions,  and  because  the  Ministry  of  Natural  Resources  might  be 
adversely  affected  by  this  report  and  recommendation,  the  Ombudsman 
afforded  the  Ministry  an  opportunity  to  make  representations.  Accordingly, 
a meeting  with  Ministry  officials  was  arranged  for  this  purpose. 

At  this  meeting  the  Ministry  proposed  an  "option  policy"  whereby  the 
leaseholders  would  be  given  the  choice  of  retaining  their  leasehold  interests 
until  1996  at  market  value  land  rental  fees,  or  of  continuing  in  accordance 
with  the  terms  of  their  current  leases.  Cabinet  approved  this  policy  in 
August,  1978  and  stipulated  the  following;  That  the  "option  policy"  would 
apply  to  those  persons  who  were  leaseholders  as  of  October  16,  1978;  that  a 
review  panel  within  the  Ministry  would  consider  exceptional  cases;  and  that 
full  market  value  rental  fees  would  be  charged  as  soon  as  a leaseholder 
decided  that  he  or  she  wished  to  remain  beyond  the  lease  termination  date 
until  1996. 

It  was  the  view  of  the  Ombudsman  that  the  "option  policy"  was 
developed  to  alleviate  substantially  the  problems  which  the  leaseholders  had 
originally  brought  to  his  attention  and  that  their  position  was  thereby 
improved  to  a large  degree.  Accordingly,  our  Office  closed  its  files  on  this 
matter  and  so  notified  the  complainants. 
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DETAILED  SUMMARY  NO.  34 


The  complainant  wrote  to  our  Office  in  April,  1977  complaining  of  an 
Ontario  Home  Buyers  Grant  decision  rendered  by  the  Ministry  of  Revenue. 

The  complainant  stated  that  he  was  denied  the  initial  supplementary 
grant  of  $250.00  because  he  did  not  complete  the  original  application  form 
for  the  grant.  The  complainant  had  purchased  a condominium  unit  with 
another  person.  The  co-owner  applied  for  a grant  and  they  received 
$1,000.00.  Later,  the  co-owner  sold  his  portion  of  the  property  and  vacated 
the  premises.  In  view  of  the  fact  that  the  co-owner  had  submitted  the 
application  for  the  grant  and  had  sold  his  share  of  the  unit  within  one  year 
of  purchase,  the  Ministry  had  ruled  that  the  complainant  was  ineligible  for 
the  first  supplementary  grant  of  $250.00.  The  complainant  felt  that  The 
Ontario  Home  Buyers  Grant  Act,  1975  and  its  Regulations  were  unfair.  The 
complainant  believed  that  the  purpose  of  the  Ontario  Home  Buyers  Grant 
Programme  was  to  assist  people  purchasing  their  first  home,  and  to  continue 
to  offer  them  aid  on  condition  that  they  retained  ownership  and  remained  in 
their  housing  unit.  Accordingly,  the  complainant  contended  that  it  was 
unreasonable  to  deny  him  the  supplementary  grant  monies  because  the  co- 
owner had  sold  his  share  of  the  unit.  The  complainant  continued  to  own  his 
share  of  the  property  and  to  reside  in  the  housing  unit  for  over  one  year. 

The  Ombudsman  notified  the  Ministry  of  Revenue  of  his  intention  to 
investigate  this  complaint  and  a statement  of  the  Ministry's  position  was 
received.  The  investigator  obtained  evidence  that  the  complainant  and  the 
grant  applicant  were  the  original  co-owners  of  the  condominium  unit,  which 
was  located  in  a city  in  southeastern  Ontario.  They  executed  the  Agree- 
ment of  Purchase  and  Sale  in  3uly,  1975  and  resided  in  the  unit  as  of 
October  1,  1975.  Upon  receipt  of  the  initial  $1,000.00  grant  in  January, 
1976,  the  applicant  divided  the  proceeds  with  the  complainant.  In 
September,  1976,  the  applicant  married,  and  conveyed  his  interest  in  the 
unit  to  a third  party.  Subsequently,  the  complainant  applied  for  the  first 
supplementary  grant  which  was  denied. 

The  complainant  pointed  out  that  he  had  no  control  over  his  co-owner's 
(i.e.,  the  applicant's)  actions  and  that  the  original  application  form  did  not 
even  require  his  signature.  His  position  was  that  had  he  been  the  one  to 
forward  the  application  form  to  the  Ministry,  he  would  have  received  the 
first  supplementary  grant.  (The  complainant  realized  that  he  was  not 
entitled  to  the  second  supplementary  grant  of  $250.00  because  he  and  the 
third  party  sold  the  housing  unit  prior  to  the  second  qualification  date.) 

The  Ombudsman  noted  that  Ontario  Regulation  67/77  amending 
Ontario  Regulation  229/76  made  under  The  Ontario  Home  Buyers  Grant  Act, 
1975  permitted  a supplementary  grant  in  the  case  of  separated  spouses.  He 
was  also  aware  that  the  Ministry  had  considered  the  position  of  unmarried 
co-owners  of  a housing  unit  and  their  entitlement  to  supplementary  grants 
where  one  co-owner  had  ceased  to  reside  in  the  unit  as  his  principal 
residence;  the  Ministry  felt  that  this  situation  did  not  warrant  special 
treatment  by  Regulation. 
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On  the  basis  of  the  investigation  conducted,  the  Ombudsman  came  to 
the  possible  conclusion  that  the  Ministry's  decision  to  deny  the  supple- 
mentary grant  to  the  complainant  was  "unreasonable"  as  set  out  in  Section 
22(1  )(b)  of  The  Ombudsman  Act,  1973.  In  signing  the  application  form  for 
the  grant,  the  original  applicant  appeared  to  have  acted  as  agent  for  the 
complainant,  whose  name  also  appeared  on  the  application  form  as  co- 
owner. The  applicant  paid  one-half  of  the  initial  grant  to  the  complainant. 
Title  to  the  condominium  unit  was  transferred  to  the  applicant  and  the 
complainant.  Accordingly,  it  appeared  open  to  the  Ombudsman  to  conclude 
that  the  complainant  qualified  for  the  first  supplementary  grant  in  accord- 
ance with  Sections  4 and  5(1)  of  The  Ontario  Home  Buyers  Grant  Act,  1975. 
The  Ombudsman  made  a possible  recommendation  that  a payment  of  $250.00 
be  made  to  the  complainant  under  that  Act. 

Since  the  Ombudsman  felt  that  the  Ministry  might  be  "adversely 
affected"  by  his  possible  conclusion  and  recommendation,  he  accorded  to  the 
Ministry  the  opportunity  to  make  representations  respecting  the  possible 
adverse  report,  pursuant  to  Section  19(3)  of  The  Ombudsman  Act,  1975.  The 
Deputy  Minister  wrote  to  the  Ombudsman  in  April,  1979,  stating  that  the 
person  who,  in  the  Ministry's  view,  received  a grant  under  Section  3 was  the 
person  to  whom  it  was  paid  by  the  Ministry,  that  is,  the  applicant.  The 
application  form  for  a grant  did  not  disclose  that  the  applicant  had  applied 
for  or  accepted  a grant  on  behalf  of  any  other  person,  nor  did  it  show  any 
other  relationship  between  the  applicant  and  the  complainant  other  than 
that  of  unrelated  co-owners  of  a housing  unit.  It  was  the  Ministry's  position 
that  the  complainant's  receipt  of  part  of  the  initial  grant  in  a subsequent 
distribution  by  the  applicant  was  not  a recognition  of  his  eligibility  by  the 
Ministry,  but  a private  arrangement  between  himself  and  the  applicant. 
Accordingly,  the  Ministry  concluded  it  could  not  accept  the  Ombudsman's 
possible  conclusion  and  recommendation. 

Subsequently,  after  a careful  review  of  the  Ministry's  latest  position, 
the  Ombudsman  determined,  pursuant  to  Section  22(1  )(b)  of  The  Ombudsman 
Act,  1975,  that  it  was  "unreasonable"  for  the  Ministry  to  rely  on  the 
application  form,  as  it  did  in  its  April,  1979  letter,  to  deny  the  complainant 
the  $250.00  grant.  The  Ombudsman  determined  that  the  application  form 
ought  to  have  been  set  up  in  such  a manner  that  it  could  be  signed  by  all 
purchasers  of  a housing  unit.  He  pointed  out  that  the  potential  problem 
concerning  to  whom  the  Ministry  should  send  the  grant  cheque  upon 
determination  of  the  eligibility  of  applicants  could  have  been  alleviated  by 
posing  the  question  on  the  application  form.  As  a result,  the  Ombudsman 
recommended  pursuant  to  Sections  22(3)(c)  and  (g)  of  The  Ombudsman  Act, 
1975  that  the  Ministry  pay  to  the  complainant  the  first  supplementary  grant 
or  an  amount  equivalent  thereto. 

In  September,  1979,  the  Deputy  Minister  informed  the  Ombudsman 
that  his  Ministry  had  accepted  the  Ombudsman's  recommendation  and  stated 
that  a cheque  for  $250.00  would  be  issued  to  the  complainant. 
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DETAILED  SUMMARY  NO.  35 


A solicitor  from  Ottawa,  Ontario  wrote  to  the  Office  of  the 
Ombudsman  in  early  1978  complaining,  on  behalf  of  his  client,  of  a decision 
rendered  by  the  Ministry  of  Revenue. 

The  client/complainant  had  been  asked  to  return  an  Ontario  Home 
Buyers  Grant  in  the  amount  of  $1,500.00  because  upon  audit,  the  Ministry 
learned  that  he  had  owned  a home  in  a city  outside  Canada  prior  to  April  8, 
1975.  As  a result,  he  was  disqualified  from  receiving  the  grant  in 
accordance  with  Section  2(2)(a)  of  The  Ontario  Home  Buyers  Grant  Act, 
1975. 


The  Ombudsman  informed  the  Ministry  of  Revenue  of  his  intention  to 
investigate  this  complaint. 

Our  investigation  indicated  that  in  1969  the  complainant  built  a one- 
room  shack  in  a city  outside  Canada  at  a cost  of  approximately  $300.00  (in 
Canadian  currency).  Although  he  lived  in  the  unit  at  the  time,  he  did  not 
own  the  land  upon  which  the  unit  was  located,  but  rather  leased  the  land  for 
$15.00  per  three  months.  In  1976,  the  complainant  sold  the  shack,  which 
was  subsequently  relocated. 

According  to  the  complainant,  the  shack  did  not  have  kitchen  or 
washroom  facilities.  He  used  the  facilities  of  the  owner  of  the  land,  whose 
home  was  located  on  the  same  property.  The  complainant  stated,  and  our 
investigation  confirmed  from  information  received  from  a third  party,  that 
the  shack  was  not  a common  type  of  housing  in  that  city. 

The  complainant  arrived  in  Canada  in  October,  1972  and  rented 
accommodation  until  September,  1975,  at  which  time  he  and  his  wife 
purchased  a condominium  unit.  The  complainant  then  applied  for  the 
Ontario  Home  Buyers  Grant. 

On  the  basis  of  the  investigation,  the  Ombudsman  came  to  the  possible 
conclusion  that  the  Ministry  was  "unreasonable"  in  taking  the  position  that 
Section  2(2)(a)  of  The  Ontario  Home  Buyers  Grant  Act,  1975,  precluded  the 
complainant  from  qualifying  for  a grant.  The  Ombudsman  came  to  this 
possible  conclusion  as  it  appeared  that  the  Ministry  was  "unreasonable"  in 
taking  the  position  that  the  complainant's  shack  came  within  the  definition 
of  a housing  unit  as  set  out  in  Section  1(a)  of  the  Act. 

The  Ombudsman  pointed  out  that  he  was  aware  that  the  history  of  the 
passage  of  The  Ontario  Home  Buyers  Grant  Act,  1975  demonstrated  that  the 
Legislature  intended  to  deny  grants  to  applicants  who  had  previously  owned 
and  resided  in  housing  units,  either  in  or  outside  Ontario.  However,  the 
Ombudsman  felt  that  in  determining  the  eligibility  of  any  individual  for  a 
grant,  the  precise  words  of  the  legislation  ought  to  be  applied  to  the  facts. 

With  the  above  in  mind,  the  Ombudsman  made  a possible  recommend- 
ation that  the  Ministry  cancel  its  decision  to  recover  from  the  complainant 
the  $1,500.00  Ontario  Home  Buyers  Grant. 
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Since  the  Ombudsman  felt  that  the  Ministry  might  be  "adversely 
affected"  by  his  possible  conclusion  and  recommendation,  he  accorded  to  the 
Ministry  the  opportunity  to  make  representations  respecting  the  possible 
adverse  report  pursuant  to  Section  19(3)  of  The  Ombudsman  Act,  1975. 
Subsequently,  the  Deputy  Minister  of  Revenue  requested  additional  inform- 
ation, which  was  provided.  In  December,  1979,  the  Deputy  Minister  advised 
the  Ombudsman  that  he  was  prepared  to  accept  the  Ombudsman's  possible 
conclusion  and  to  treat  the  complainant  as  eligible  for  the  Ontario  Home 
Buyers  Grant.  Accordingly,  the  complainant  and  his  solicitor  were  advised 
by  the  Ombudsman  that  the  Ministry  had  agreed  to  give  effect  to  his 
possible  recommendation.  The  file  was  then  closed. 


DETAILED  SUMMARY  NO.  36 


The  complainant  wrote  the  Ombudsman  with  a complaint  concerning  a 
decision  of  the  Ministry  of  Revenue  to  deny  him  an  Ontario  Home  Buyers 
Grant. 

He  informed  us  that  on  November  19,  1975,  he  applied  to  the  Ministry 
of  Revenue  for  an  Ontario  Home  Buyers  Grant  for  his  mobile  home.  His 
application  was  denied  by  the  Ministry  because  his  mobile  home  did  not 
meet  the  Canadian  Standards  Association  Z2^0  standard.  However,  the 
complainant  contended  that  prior  to  purchasing  his  mobile  home,  the  owner 
and  operator  of  the  mobile  park  on  which  the  home  stood  had  made  inquiries 
on  his  behalf  with  the  Ministry  and  had  been  informed  that  he  (the 
complainant)  was  eligible  for  a grant.  As  a result  of  this  information,  the 
complainant  purchased  his  mobile  home. 

The  Ministry  was  informed  of  our  intention  to  investigate  this  com- 
plaint and  our  investigator  met  with  an  official  of  the  Ministry  of  Revenue 
to  discuss  the  complaint  and  to  obtain  relevant  documentation. 

Evidence  obtained  under  oath  from  the  owner  and  operator  of  the 
mobile  park  indicated  that  he  had  made  inquiries  on  behalf  of  the  complain- 
ant to  an  official  of  the  Ministry  on  three  occasions.  The  first  was  to  obtain 
general  information  concerning  the  Home  Buyers  Grant  program. 

After  receiving  a copy  of  Appendix  B of  the  1975  Ontario  Budget 
under  which  paragraph  3 advised  that  a housing  unit  included  "a  mobile  home 
that  meets  prescribed  standards  defined  by  the  Canadian  Standards 
Association",  the  park  owner  contacted  the  Ministry  official  again.  At  that 
time,  the  official  advised  that  he  was  not  sure  which  C.S.A.  standards  would 
be  accepted  and  suggested  that  the  Canadian  Standards  Association  be 
contacted.  The  park  owner  did  so  and  was  provided  with  the  various  parts  of 
the  C.S.A.  Z240  standard  and  the  years  in  which  they  became  mandatory. 

Upon  receipt  of  this  information  he  again  contacted  the  Ministry 
official.  This  time  he  was  advised  by  the  official,  that  provided  the 
complainant's  mobile  home  had  a C.S.A.  sticker,  the  Ministry  would  accept 
it.  Inasmuch  as  the  complainant's  mobile  home  had  the  C.S.A.  sticker  for 
electrical  parts,  the  park  owner  believed  that  the  complainant  would  qualify 
for  a grant.  He  passed  this  information  on  to  the  complainant.  The 
complainant  then  purchased  his  mobile  home. 
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Our  Office  was  unable  to  locate  the  Ministry  telephone  guide  who 
spoke  to  the  park  owner  but  we  were  able  to  obtain  general  information 
concerning  telephone  guides  employed  by  the  Ministry. 

We  learned  that  guides  were  advised  to  refer  all  questions  which  they 
were  unable  to  answer  to  group  leaders.  They  were  further  advised  not  to 
confirm  eligibility  on  the  telephone  but  to  advise  the  caller  that  while  he 
seemed  eligible  to  apply,  based  on  information  supplied,  he  should  for  his 
own  protection  write  to  the  correspondence  section  for  written  confirm- 
ation. All  guides  received  circulars  containing  information  on  programs 
administered  by  the  Branch,  which  were  retained  at  their  stations  for  easy 
reference.  More  complex  inquiries  were  to  be  referred  to  supervisors,  the 
Ontario  Home  Buyers  Grant  Section  or  the  Legal  Services  Branch.  Formal 
information  manuals  were  available  shortly  after  the  programs  commenced. 

Based  on  the  evidence  taken  under  oath  from  the  park  owner,  and  the 
information  provided  by  the  Ministry,  it  appeared  that  the  Ministry  official 
had  not  followed  the  appropriate  procedures  with  respect  to  the  confirm- 
ation of  our  complainant's  eligibility.  Instead  of  referring  the  park  owner  to 
CSA  the  official  should  have  referred  him  to  a supervisor,  the  Ontario  Home 
Buyers  Grant  Section  or  the  Legal  Services  Branch.  The  official  should  have 
also  advised  him  to  write  to  the  correspondence  section  for  confirmation  of 
eligibility. 

We  felt  that  the  complainant  was  entitled  to  rely  on  the  accuracy  of 
the  information  given  by  the  Ministry  official  to  the  park  owner  on  the 
strength  of  which  he  believed  that  he  would  qualify  for  a grant. 
Accordingly,  the  Temporary  Ombudsman  came  to  the  possible  conclusion 
that  the  Minister's  decision  to  deny  the  grant  to  the  complainant  was 
"unreasonable"  as  set  out  in  Section  22(1  )(b)  of  The  Ombudsman  Act,  1973, 
and  that  it  might  be  open  to  him  to  recommend,  pursuant  to  section  22(3)(g) 
of  The  Ombudsman  Act,  1973,  that  the  complainant  be  paid  a sum  in  lieu  of 
an  Ontario  Home  Buyers  Grant. 

Since  the  Temporary  Ombudsman  felt  that  the  Ministry  might  be 
"adversely  affected"  by  his  possible  conclusion  and  recommendation,  he 
accorded  to  the  Ministry  the  opportunity  to  make  representations  respecting 
the  possible  adverse  report,  pursuant  to  section  19(3)  of  The  Ombudsman 
Act,  1973. 

Representations  were  received  on  behalf  of  the  Ministry.  The  Ministry 
could  not  agree  that  it  had  acted  unreasonably  in  not  granting  the 
complainant  a sum  in  lieu  of  an  Ontario  Home  Buyers  Grant. 

The  Ministry  stated  that  its  records  had  disclosed  only  one  telephone 
conversation  between  the  official  and  the  park  owner.  Since  the  dates  of 
other  conversations  which  the  park  owner  stated  he  had  with  the  Ministry 
official  had  not  been  given,  the  Ministry  felt  that  there  was  no  evidence 
that  would  indicate  that  an  official  of  the  Ministry  had  misinformed  the 
park  owner,  or  that  the  latter  had  relayed  the  results  of  his  conversation 
accurately  to  the  complainant.  It  was  the  Ministry's  view  that  it  would  be 
inconsistent  that  the  official  should  have  recorded  one  telephone  conver- 
sation and  failed  to  record  others. 
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The  Ministry  further  stated  that  the  fact  that  some  difficulties  were 
apparent  on  the  face  of  the  complainant's  application  form  suggested  that  if 
the  same  information  had  been  given  to  the  Ministry  at  an  earlier  date  the 
status  of  the  complainant's  eligibility  would  have  been  determined  prior  to 
purchase.  The  Ministry  was  of  the  view  that  such  an  inquiry  might  have 
resulted  in  the  complainant  not  purchasing  from  the  mobile  home  operator  a 
mobile  home  which  he  was  anxious  to  sell. 

Since  our  investigation  revealed  that  the  owner  and  operator  was  not 
the  vendor  of  the  mobile  home  in  question,  there  was  no  evidence  to 
indicate  that  he  was  anxious  to  sell  the  mobile  home  or  that  he  would  have 
served  his  own  interest  by  giving  incorrect  information  regarding  the  mobile 
home  to  the  Ministry,  or  by  relaying  incorrect  information  to  the 
complainant. 

Our  investigation  also  indicated  that  while  the  park  owner  and 
operator  was  not  able  to  give  exact  dates  of  his  telephone  conversations,  it 
would  have  been  consistent  with  his  role  of  assisting  the  complainant  with 
his  application  for  him  to  have  made  these  calls  to  confirm  the  complain- 
ant's eligibility. 

The  Ombudsman  concluded,  therefore,  that  the  complainant  relied  on 
the  information  from  the  owner  and  the  operator  of  the  mobile  park,  which 
information  had  been  received  from  the  Ministry  official,  and  since  this 
information  was  incorrect,  that  the  Ministry  was  "unreasonable",  within  the 
meaning  of  Section  22(b)  of  The  Ombudsman  Act,  1975  in  refusing  to  grant 
to  the  complainant  a sum  of  $1,000.00  in  lieu  of  the  Ontario  Home  Buyers 
Grant. 

Consequently,  the  Ombudsman  wrote  to  the  Ministry  recommending, 
pursuant  to  Section  22(3)(g)  of  The  Ombudsman  Act,  1973,  that  the 
complainant  be  paid  a sum  of  $1,000.00  in  lieu  of  the  Home  Buyers  Grant. 

A reply  was  received  from  the  Ministry  indicating  it  would  not  be 
implementing  the  Ombudsman's  recommendation.  The  Ministry's  position 
remained  that  the  complainant  was  not  entitled  to  the  grant. 

Pursuant  to  Section  22(4)  and  22(5)  of  The  Ombudsman  Act,  1975,  a 
copy  of  our  report  and  recommendation  was  forwarded  to  the  Premier.  His 
response  did  not  state  that  any  steps  would  be  taken  to  implement  our 
recommendations.  The  complainant  was  then  notified  that  his  complaint 
would  be  included  in  our  next  report  to  the  Legislature  for  the  consideration 
of  the  Assembly. 
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DETAILED  SUMMARY  NO.  37 


This  complainant  contacted  the  Ombudsman  by  way  of  a letter  dated 
March  19,  1977,  objecting  to  the  use  of  public  funds  to  show  the  film  "How 
to  Say  No  to  a Rapist  and  Survive".  She  advised  that  the  film  purported  to 
be  a frank  and  effective  discussion  of  how  a woman  can  avoid  or  escape 
sexual  assault  when  threatened.  However,  many  experts  considered  the  film 
to  be  objectionable  in  both  content  and  presentation.  She  contended  that 
there  was  evidence  to  show  that  the  advice  contained  in  this  film  was  not 
particularly  helpful  and,  in  fact,  following  its  advice  might  result  in  sexual 
assault  being  impossible  to  prove  in  a Canadian  court  of  law. 

The  complainant  had  made  the  complaint  to  the  Ontario  Police 
Commission,  asking  that  it  direct  local  police  forces  and  boards  of  police 
commissioners  to  cease  using  the  film  in  their  crime  prevention  and  public 
education  programmes.  Since  this  complaint  was  still  before  the 
Commission  our  file  was  held  in  abeyance. 

On  January  27,  1978,  the  Commission  informed  the  complainant  that  it 
did  not  have  the  authority  to  direct  the  release  or  suppression  of  any  film 
that  a local  police  force  or  board  wished  to  use.  The  complainant  then 
asked  our  office  to  proceed  with  an  investigation  of  this  decision. 

On  June  26,  1978,  the  Ombudsman  wrote  to  Judge  T.J.  Graham, 
Chairman  of  the  Ontario  Police  Commission,  pursuant  to  section  19(1)  of 
The  Ombudsman  Act,  1973,  advising  him  of  our  intent  to  investigate  this 
complaint. 

The  Commission  responded  in  a letter  dated  July  25,  1978,  reiterating 
its  opinion  that  it  did  not  have  the  power  to  make  an  order  like  the  one  the 
complainant  had  requested.  Further,  the  Commission  stated  that  there 
seemed  to  be  substantial  disagreement  among  experts  as  to  the  value  of  the 
film. 


The  question  of  the  Commission's  powers  in  this  case  was  first 
examined.  It  was  found  that  although  The  Police  Act  did  not  vest  the 
Commission  with  the  authority  to  suppress  the  film,  it  established  the 
Commission's  mandate  to  provide  information  and  advice  regarding  tech- 
niques in  handling  special  problems,  and  to  assist  in  co-ordinating  the  work 
and  efforts  of  police  forces  in  Ontario. 

Our  investigation  also  determined  that  the  Provincial  Secretariat  for 
Justice  had  established  an  ad  hoc  committee  to  study  material  on  sexual 
assault,  including  the  film  in  question,  so  as  to  make  recommendations  with 
regard  to  the  value  of  this  material  for  crime  prevention  and  community 
education  programmes.  On  November  20,  1978,  our  investigator  contacted  a 
representative  of  the  Provincial  Secretariat  for  Justice  and  was  informed 
that  the  work  of  the  ad  hoc  committee  was  nearing  completion. 

During  the  course  of  the  investigation  it  appeared  to  the  Ombudsman 
that  there  might  be  sufficient  grounds  for  him  to  form  the  opinion  that, 
although  the  Commission  could  not  direct  local  boards  and  police  forces  not 
to  use  this  film,  the  Commission  did  have  the  power  to  review  the  film  and 
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make  recommendations  with  regard  to  its  suitability  for  use  by  local  boards 
and  police  forces.  It  was  therefore  possible  that  the  failure  of  the 

Commission  to  do  so  in  this  case  was  "unreasonable"  and  that  the 
Ombudsman  might  therefore  recommend  that  the  Commission  carry  out 
such  a review  and  express  an  opinion  to  the  police  forces  and  boards 
concerning  its  use  as  a tool  for  crime  prevention  and  community  education 
programmes. 

In  accordance  with  Section  19(3)  of  The  Ombudsman  Act,  1973  a letter 
was  sent  to  the  Commission  to  advise  it  of  this  possible  conclusion  and 
recommendation,  giving  it  the  opportunity  to  make  representations  to  the 
Ombudsman. 

The  Commission  made  representations  in  response  to  the  possible 
conclusion  and  recommendation  in  a letter  dated  March  20,  1979.  In  that 
letter,  it  was  indicated  that  the  Commission  had  discussed  the  matter  with 
the  municipal  police  force  which  had  initially  been  involved  in  the  matter 
and  had  determined  that  the  film  was  being  used  only  occasionally,  when 
specifically  requested  by  an  interested  group;  the  police  force  wished  to 
continue  to  exercise  its  prerogative  to  use  the  film  in  this  manner. 

It  was  also  stated  that  a member  of  the  Commission's  staff  had  sat  as 
the  Commission  representative  on  the  ad  hoc  committee  reviewing 
educational  materials  about  sexual  assault  and  that  the  committee  had 
classified  the  film  as  "not  recommended". 

After  considering  the  representations  of  the  Commission,  the 
Ombudsman  issued  his  final  report  on  April  24,  1979,  supporting  the 
complaint  and  making  the  following  recommendations: 

"It  is  my  recommendation  pursuant  to  Section  22(3)(b) 
of  The  Ombudsman  Act  that  it  is  the  responsibility  of 
the  Commission  to  now  review  the  film  and  to 
express  an  opinion  to  police  forces  and  boards  con- 
cerning its  use  as  a tool  for  crime  prevention  and 
community  education  programmes  or  to  express  an 
opinion  that  its  use  is  at  the  discretion  of  local  police 
forces  and  boards." 

The  Commission  responded  to  this  Report  in  writing  on  June  8,  1979, 
reiterating  that  a Commission  representative  had  attended  a screening  of 
the  film  for  an  inter-Ministry  committee  in  October  of  1977,  and  that 
another  staff  member  had  been  a member  of  the  aforementioned  ad  hoc 
review  committee  in  the  fall  of  1978.  Based  on  assessments  by  these  staff 
members  the  Commission  had  concluded  that  the  subject  was  too  contro- 
versial to  justify  the  giving  of  specific  advice  to  police  forces  that  the  film 
should  not  be  shown. 

The  Commission  had  nevertheless  offered  advice  to  the  particular 
municipal  police  force  but  the  local  board  of  police  commissioners  had 
already  reached  its  own  conclusion  and  was  not  prepared  to  alter  its 
position. 
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After  considering  this  response,  the  Ombudsman  determined  that  since 
the  Ontario  Police  Commission  does  not  have  the  jurisdiction  to  require  a 
local  police  force  or  board  of  police  commissioners  to  implement  its 
recommendations,  the  Ontario  Police  Commission's  action  was,  in  this  case, 
adequate  and  appropriate. 

The  file  was  closed  and  the  Commission  was  informed  of  this  decision 
in  a letter  dated  September  14,  1979. 
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DETAILED  SUMMARY  NO.  38 

This  complainant  alleged  that  the  Ministry  of  Transportation  and 
Communications  purchased  approximately  I3K2  acres  from  him  for  its 
requirements  in  constructing  Highway  140.  As  a result,  the  complainant's 
remaining  property  was  divided  into  four  parcels.  Two  of  the  parcels 
became  landlocked  as  a result  of  the  closing  of  a side  road  when  the  new 
highway  was  completed. 

The  complainant  further  contended  that  during  the  course  of  his 
discussion  with  the  Ministry's  property  agent  concerning  the  sale  of  the  13^2 
acres,  he  was  orally  informed  that  he  would  be  given  access  to  the 
landlocked  properties.  Subsequently,  the  Ministry  advised  him  that  he  would 
not  be  granted  access  to  these  properties  because  Highway  140  was 
designated  as  a limited  access  highway. 

Finally,  the  complainant  contended  that  it  was  unreasonable  for  the 
Ministry  to  refuse  him  access  to  the  properties. 

The  Ombudsman  notified  the  Ministry  of  his  intention  to  investigate 
this  complaint. 

Our  investigation  included  contact  with  the  complainant  for  additional 
information.  Information  was  also  obtained  from  various  Ministry  officials. 
In  addition,  the  investigator  received  information  from  an  independent  land 
appraiser. 

In  response  to  our  notice  of  intention  to  investigate  this  matter,  the 
Ministry  replied  that  the  complainant  and  his  wife  had  entered  into  an 
agreement  on  February  5,  1970  for  the  sale  of  the  Wh  acres  in  the  amount 
of  $24,800.00.  We  were  also  informed  that  this  amount  included  the  sum  of 
$4,330.00  in  respect  of  depreciation  in  value  of  5.8  acres  of  the 
complainant's  property  which  would  be  affected  by  the  construction.  The 
Ministry  also  informed  us  that  it  was  agreeable  to  purchasing  the  5.8  acres 
if  the  complainant  so  desired,  at  the  1970  value,  less  the  amount  of 
depreciation  that  had  already  been  paid  ($4,350.00)  plus  interest  at  6%  since 
1970. 

During  the  course  of  our  investigation,  it  became  apparent  that  the  5.8 
acres  for  which  the  Ministry  had  paid  $4,350.00  in  respect  of  depreciation, 
represented  two  of  the  parcels  that  had  become  landlocked  as  a result  of  the 
construction  of  the  highway,  and  that  the  Ministry  had  failed  to  consider  the 
third  landlocked  parcel  of  approximately  14  acres  which  had  also  been 
affected  by  the  Ministry's  acquisition. 

As  a result  of  our  Office's  intervention,  Ministry  officials  reinvesti- 
gated the  matter  and  agreed  that  the  14  acre  parcel  had  been  landlocked 
and  had  been  omitted  from  consideration  at  the  time  of  the  original 
transaction  in  February,  1970.  As  a result,  further  negotiations  were 
entered  into  between  the  Ministry  and  the  complainant,  resulting  in  the 
complainant  accepting  a further  sum  of  $16,820.70  as  a final  settlement  of 
the  matter  on  January  20,  1980. 
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As  the  complaint  was  resolved  to  the  satisfaction  of  the  complainant, 
the  Ombudsman  terminated  the  investigation. 


DETAILED  SUMMARY  NO.  39 


In  this  case  the  complainant  contacted  the  Ombudsman  at  the  public 
hearings  held  in  Parry  Sound  on  January  19,  1977  with  a complaint  against 
the  Ministry  of  Transportation  and  Communications.  The  complaint  related 
to  a Local  Roads  Board. 

The  complainant  contended  that  his  cottage  property  was  included 
within  the  boundaries  of  the  Local  Roads  Board  and  he  was  required  to  pay 
taxes,  but  he  received  no  benefit  from  the  roads  included  in  the  Local  Roads 
Board  area.  The  Ombudsman  notified  the  Ministry  of  his  intention  to 
investigate  this  complaint. 

The  Deputy  Minister  responded  to  the  complaint  by  stating  that  he 
understood  that  the  complainant  used  1.1.  miles  of  the  area  road  to  gain 
access  to  his  cottage  and  thereby  derived  benefit  from  the  maintained  road 
system.  He  went  on  to  say  that  when  the  Board  was  formed,  within  its 
boundaries  there  was  justification  for  including  the  complainant's  property. 

Our  investigation  included  discussions  with  the  complainant  and  other 
property  owners  in  the  Local  Roads  Board  area  together  with  a review  of 
the  Ministry's  file  and  interviews  with  several  Ministry  officials. 

From  our  investigation  the  Ombudsman  concluded  that  all  the  actions 
of  the  Ministry  officials  were  in  full  compliance  with  The  Local  Roads  Board 
Act.  Notwithstanding  the  lawful  and  proper  conduct  of  Ministry  officials, 
however,  it  was  the  Ombudsman's  opinion  that  the  provisions  of  the  Act 
itself,  in  accordance  with  which  all  decision  had  been  made  and  action 
taken,  had  worked  an  unjust  result  in  this  case. 

The  Ombudsman  therefore  formed  the  opinion  pursuant  to  Section 
22(1  )(b)  of  The  Ombudsman  Act,  1973,  that,  the  acts  and  decision  com- 
plained of  in  this  case  were  made  in  accordance  with  "a  provision  of  (an) 
Act  . . . that  is  or  may  be  unreasonable,  unjust,  oppressive  or  improperly 
discriminatory". 

The  Ombudsman  noted  that  it  was  important  to  recognize  that  once 
the  Board  was  formed  the  Minister  had  no  statutory  authority  to  alter  the 
boundary  of  the  local  roads  area  on  his  own  motion:  he  could  make  such 

alterations  only  if  he  was  petitioned  to  do  so.  The  Minister,  pursuant  to 
Section  16(4)  of  the  Act  could  alter  the  Board's  area  "in  accordance  with  the 
proposal  approved  at  the  meeting  or  in  such  other  manner  as  he  considered 
appropriate"  - but  he  could  make  such  alterations  only  "where  a majority  of 
the  owners  present  at  the  meeting  vote  in  favour  of  the  proposal".  In  view 
of  these  restrictions  on  the  Minister's  ability  to  alter  the  boundaries,  it  was 
all  the  more  important  that  any  person  who  might  be  included  in  the  area  be 
fully  informed  of  the  proposed  creation  of  the  Local  Roads  Board  prior  to 
the  formal  creation  by  the  Minister  under  Section  8(1)  of  the  Act. 
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The  Ombudsman  also  noted  that  Section  7(2)  of  The  Local  Roads  Board 
Act  requires  the  "posting  up  in  at  least  six  conspicuous  places  . . of 
notices  of  the  initial  information  meeting  and  that  Section  7(3)  requires  that 
this  meeting  be  held  ten  days  after  the  posting  of  the  last  notice. 

In  this  case,  although  there  was  full  compliance  with  the  notice 
requirements  set  out  in  the  Act,  several  residents  were  not  actually 
informed  of  the  formation  meeting. 

The  notices  were  posted  in  mid-August  and  the  formation  meeting  held 
on  Labour  Day.  Presumably  The  Local  Roads  Board  Act  requires  notice  so 
that  potentially  affected  property  owners  will  have  a chance  to  voice  their 
opinion  at  the  formation  meeting,  before  a petition  for  creation  is  for- 
warded to  the  Minister.  The  persons  who  wish  to  be  excluded  from  the  area 
may  fail  to  carry  the  day  at  the  formation  meeting  (the  Act  requires  a yes 
vote  from  only  a majority  of  owners  of  land  in  the  proposed  area)  but  it  is 
clear  that  even  the  elementary  right  to  voice  disagreement  and  perhaps 
persuade  the  other  owners  present,  is  abrogated  in  the  absence  of  effective 
notice. 

Since  this  meeting  was  held  on  Labour  Day,  when  all  owners  could  not 
necessarily  be  expected  to  be  in  the  area,  and  since  the  notices  were  placed 
only  within  the  proposed  area,  while  the  access  routes  of  owners  with  water 
access  only  were  not  contiguous,  or  even  proximate,  to  the  proposed  area, 
the  Ombudsman  found  that  these  cottagers,  including  the  complainant,  may 
not  have  had  "reasonable"  notice  of  the  formation  meeting. 

The  Ombudsman  therefore  recommended  pursuant  to  Section  22(3)(e) 
of  The  Ombudsman  Act,  1975  that  Section  7(2)  of  The  Local  Roads  Board 
Act  be  reconsidered  with  a view  to  amending  it  to  require  notice  of  the 
formation  meeting  to  be  given  by  a registered  letter  to  each  land  owner  in 
the  proposed  area. 

In  addition,  the  Ombudsman  recommended  that  consideration  be  given 
to  amending  the  Act  to  enable  the  Minister  after  formation  and  on  his  own 
motion  to  establish  a smaller  area  than  that  originally  established,  should  he 
consider  it  in  the  public  interest  to  do  so. 

The  Minister  accepted  the  Ombudsman's  recommendations  and  sub- 
sequently the  Legislature  amended  the  Act  to  provide  the  Minister  with  the 
power  to  alter  the  boundaries  of  the  Local  Roads  Board  if  he  considers  it  in 
the  public  interest  to  do  so.  The  Minister  also  stated  that  he  would  revise 
Ministry  policy  to  ensure  that  all  affected  area  land  owners  are  notified  by 
mail  upon  the  proposed  formation  of  a Local  Roads  Board  rather  than  by  the 
posting  of  notices  as  the  policy  had  previously  required. 

The  Ombudsman  informed  the  complainant  of  the  amendments  and 
explained  that  it  was  now  open  to  him  to  apply  to  have  his  property  removed 
from  the  Local  Roads  Board  by  way  of  a proposal  of  the  Minister. 
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APPENDIX  C 


STATEMENT  ISSUED  BY 
THE  WORKMEN'S  COMPENSATION  BOARD 
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The  Workmen’s  Compensation  Board 

2 Bloor  Sited  East,  Totonlo,  Oniano  M4W  3C3 


Ifluphone  (4 1C)  9CC  CHOO 


Michael  Starr 
Chaiiman 


February  20th,  1980. 


The  Honourable  Donald  R.  Morand,  Q.  C.  , 
The  Ombudsman/ Onta rio. 

Suite  600, 

65  Queen  Street  West, 

Toronto,  Ontario. 

M5H  2M5 


Dear  Mr.  Morand: 


with  this  matter,  and  of  the  Board,  I want  to  thank  you  and  Mr. 

Brian  Goodman  for  your  helpful  comments  and  suggestions  leading 
to  a policy  statement  on  Benefit  of  the  Doubt,  satisfactory  to  you  and 
to  the  Board. 

A copy  of  the  policy  as  approved  by  the  Corporate 
Board  on  February  12th,  1980  is  attached  for  your  information. 


Re;  Policy  on  Benefit  of  Doubt 


On  behalf  of  the  Committee  of  the  Board  dealing 


Yours  sincerely. 


MS/ dh 


Attach. 
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BENEFIT  OF  DOUBT' 


The  'Benefit  of  Doubt'  principle 
decision-making  at* the  Board. 


is  applied  to  all  levels  of 


The  Board  interprets  the  principle  as  meaning  that  it  is  not 
necessary  to  adduce  conclusive  proof  in  support  of  a claim 
for  compensation. 


Klien  applied  to  an  injured  employ 
employee  does  not  require  a prepo 
support  of  his  claim.  Rather,  if 
because  the  evidence  for  or  again 
equal  in  weight,  the  issue  shall 
injured  employee.  On  the  other  h 
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